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REP ORTS 

OF. 

Sir Henry Yelverton, 

Knight and Baronet, 

Late one of the J U S T I C E S of the 
CbuR^ of COMMON PLEAS, 

Of divers Special CASES in the Ck)urt of King's 
Bench, as well in the latter End of the Reign of 
Q. Elizabeth, as in the firft Ten Years of K. James. 

With Two TABLES; One of the Names of the Cases, the 
other of the Prikcipal Mattehs. 



Publiih'd brigihally in Brench by Sir WILLIAM WTL'DE, 
Knight and Bardhet, the Kings Serjeant and Kecorder of the 
City of London, 

Now carefully Tranflited, ili^idi the Addition of many Thoufand 

REFERENCES. 
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WE all knowing the great Learning and 
Integrity of the Author do, for 
the common Good, allow and approve the 
Publilhing of this Book. 

R.Fofter. 
Orl. Bridgemari. 
Matthew Hale. 
Tho. Malet. 
Robert Hyde. 

Edw. Atkyns. 
Tho. Twifden. 
Tho.Tyrril. 
Chr. Tumor. 
Sam. Browne. 
Wadham Wyndham. 
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RE AD E R. 



TO the Rertkution of the Laws 
(which this Age hath moft 
happily attained) we confe- 
crate thefe Monumental Remains of Sir 
H. teherton : A Perfon of fo complete 
Judgment and renowned Abilities in 
this moft Honourable Science^ advan- 
taged by the Times wherein he both 
Pradifed and Judged, which were 
learned, and ennobled by many emi- 
nent Sages of the LaiVy his Contem- 
poraries; that we ftiall not need to 
dired your Acceptance of ^thefe his 
Judicious ColleBionSy which his own 
Exquifite Pen hath c6mmended to the 
World. The Cafes are Seled, fuch 
as his curious Choice out of the Plenty 
of his great Obfervation preferrd; 
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and in mod of which himfelf was 
Counfel, the Weight whereof may 
well pafs for Number. It is not 
therefore doubted but that they will 
find Entertainment without a Befpeak- 
ing Drefs, being fo excellent in their 
native Beauty. We fliall thus then 
leave thefe Sir Henry Tehertons Re- 
port5 to follow his Fame. -. 
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Barwick ^erfm Fofter. Tage i6j 

Bafpole (^ Long. i 

Bates (^ Ncvil. 64 

BeaJc dr Brafier. 222 

Beaumont dy Sir Jo. Hft^ur. / 57 .' 

Bedel verfus Lull. ^ 151 

Bedle i;erjas Morris. 162 

' helchcT ^erfus Hudfon* - 156 

Bell c;erfi/s Fox & Gamble. 161 

Bereblock df Rede. . ip 

Berisford wr/us Preffe. 197 
Bettifworth wr^// Campion. . 133 

Birkct ^erfi^ Manning. ^65 

Blach dr Everard. ^ ., . J.^ 

Blanchflower €erfuj, Atwoocf. 1 07 

Blithmiin C^Martyn. ' 197 

Bogan & Kenicot. 198 

Bois 6* Darby. 123 

Boldroe (^ Porter. 20 

Bolter dy Buftard. 7 

Bonham & Repps. 131 

Boothc c^ Edmonds. ,131 

Bofden ^ferft^s Sir Jo.'Thinne. 49 

Bradley wrfus fianks.> , . 2of4 

jBradley df Purcell. . 3^ 

Braines & Wats. 13 

Brand perfus Liflcy. itf/f 

Bf afier cferfus Beale^ 2 ia 

Brecheley df Atkins. , 10 

Brenley ver/hs Toddc. 168 

JBridges c^^Wkf Einon. 214 

Briggs^re'r/i/ Thomfon. 60 

Briggs dr Riches. 4 

Brinflcy wr/us Balgay. 113 

Brifcoe dy Hoi lis Sir John. 64 

Briftoe ^^fia Knipc. 206 

Brode c;erjus Owen. . 22 

Bromley verfui Littleton. 1 1 2 



Bromwich yerfps S^one (jr aP. 161 

^roome 'verfus Wooton. 67 

Brothwith ©- Hawks. 94 

Brownfall wrfus Alban, 163 

Bioxolme verfus Herold. 177 

Bijllein C^ Godfrey. 186 

:B urges (7 Dixon ^erftis Afliton. 

• . • "8 

; Buitq% dx Sadock. 202 



Bury ^erfiis Wright. 
Buftard dr Bolter. 
•Butcher dx Higgins. 
Butler oerfus Painter. 
Butler dr Sa][ter. 



Tage 176 

7 
89 
21 

. 9 



/"^ Ampioii dr Bettifworth. 1 3 3 
\^ Carpenter ^erftis Collins. 73 
Carter dr Ventres. 130 

Cavendifli Lord ^erfus Sir George 
-Savil. 213 

Challenor ^erfus Thomas. 143 
Chambers ^erfus Mafon. 42, 47 
Cbampcrnpon Sir Ri. verfus Hill. 

Chanell ^erfus Robotham. ' * 68 
Chanudflowers verfus Prciftly. 30 
Charnell mrfus Holland. 49 

Chefeman dr Middleton. 6j 

Chetwynd Sir Wa. ^erfiss Medfon. 

220 
Child ^'Durrant. -217 

Chomley c;^r/kf Apfley^ ' 210 
Choppia C^ Aylet. 183 

Clarke n)erfus Sir John j Sydenham. 

CUfford c^ Wcver. 42 
Cobb ^fr//y/ Hunt. • .. 119 

Cogan dr Wilboar. 93 

Collins dr Carpenter. . 75 

Collyer dr Tompfon.^ - M ? 

CoUyns dx, Oliver. 1 26 

,Commync^ St.John* 117 

Conftable jdr Sutcliffe. 223 

Conftantine^.Barne$» -46 

Cook (jr Dalby. 171 



Cope Sir Ant* eerffss Temple. 146 
;Core ^erfus Morton. 22 

Corne c^^r/irs.Parftow. 15 

Cottells dr Pikard. . ' j5 

Cottington dr Saunders. 165 

Covcney oerfus Wooden. 2 20 

Cox ^erfus Semor. 1 04 

Cox c^yS/j Worrall. 105 

Cox c;^r/i/j 'Jennings. 16 

Crifpe v^rfus Viroll. 12 

Crott verftis Walbank.* 1 2*8 

Cromwell 
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Crompton ^ Smith, Tage y 

CromweJl Lord. 15 

Cromwell Lord ^ Andrews; 3, 6 
Crufti mrfuS' Cruflh. 80 

Cufli C^ St wet on. 36 

Cutcliffo C^ Sanford; 1 24 



171 

123 
209 
105 
178 
182 

4 
12 

1 65 

io5 

228 



DAlby wr/i</ Cook. 
Dale C^ Parryi 
Darby wr/irj Bois. 
Darby ($• Wallop. 
Davis C^ Gerry. 
Davis C^ Ratcliffo. 
Davis verfus Purdie4 
Dawfon. 
Deane (^ Hindc. 
Denbaugh d' Woodley. 
Dennis ^ Drury. 
Deufe verfus Deuce, 
Dpwclas O Kendall mrfus Kendall, 
Belfon c^ Hands. 187 

Dighton ^ Bartholomew.^ 2 

Difmo 'oerfus Sberley. 1 08 

Dixon C^ Harris. 72 

Dodfon wrfiis Kayes. 193 

Doily df Appleton* 135 

Dorrington ^erfus Eaft. . 87 

Doughly ($- Aih. . j2i' 

Doughty ^^yj/j Fawn. . 2 2d 

Draper i)eTfus Fulkes. 165 

Draper f^ JRafteli. 80 

Dremant verfus Weftopher. 136 
Drury mrjus Dennis. 1 06 

Durrant wrfus Child. 217 

EAft d Dorrington. 87 
Edmunds verfus Booth. . 13 1 

Egles (^ Valej 70. 

Einon ^ Bridges. 2^4 

Ellis mr[us Wamcs. , 47 

Everard 'oerfus BlacBr ^ . , 52 

Ewer wr/i// Mpylte^ - 140. 



FAirechild n)erfui Gm^^ 
Faldb 'verfm Ridgc^ 
Farmor verfus Hunt. 
FalTet c^ Newlyh. 



74 
201 

154 



Fawcet (^ Roy. y^i^^ 99 

Fawcet (^ Ferneley. 1 20 

Fawn (j Doughty. 225 

Feild wr/^j Hunt. loj 

Eenton. , . - 27 

Femley ^erfiis Fawcet. 120 

Fiih c;eryirj Richardlbn. jj 

Fitzwilliams. 3 2 

Fletcher dy Barret. 152 

Flud mrfus Rumcey. 160 

Ford c^ Roy. 99 
Fofter df Sir George Moore. 6 % 

Fofter ^ Barwick. 167 
Fox c^ Gambler ^erfm Bell. 1611 

Freifton c^^ryoj Shellito. 165 

Frcih water «?^r/i/j' Rois. 5 1 

Frith ^ Godley. 159 

Fryar (^ Croucher. 2 

Fulkes C^ Draper. i6y 

Fulftow (^ Harrifon. loS 

Fulwood c^ Lucas. 20S 

GAir C^ Faircchild. do 
Game <$• Feme <r^y5/i Har- 

vie. so 

Gafcoigne C^ Greene. 35 

Gaward c^ Bagfliaw. 9^ 

George C^ Arnold. itf 

Gerry c^^r/kr Davis. 105 

Gibfon verfus Holcroft. 3 1 

, Gill verfus Glafle. 227 

Girling wrjus Baker^ 227 

Girling (^ Sallows. 2oj 

Godbold C^ Talbot.. 157, 147 
Goddard verfus Thorlton* 170 

Godfrey ^^W^ BuUein. \%6 

Godley verfus Frith. 159 

Gold verfus Jlobins^ 14$ 

Gomerfliall ^er^us Aske. 135 
Gomerihal n)efius Medgate. 194 

Goodman eerfus. Ayling. 14S 
Goodwyn ^erf%s Goodwyn. 3^ 

Goodwyn Sic Fn ecrfus Welfli & 

Ouer. 151. 

Goodyer ^erfus Juncc. 179 

Gsooge d* Troughton* \66 

Goring verfm Goring. xo 

b Gofpar 
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33 
ii 

138 
7 



Gofper 6* Shire n^erfus King; P^?^ 

58 
Gough (jx Yates. 
Gray 'verfus MetcalJFe. 
Green verfus Gafcoignc; 
Green ^erftu Auftin; 
Green 'verfus Eden; 
Grehdit ^erfus Baker. 
Greftiam Sir Tho. ^erfus Grinfley. 

88 
Grefliam dj- Semaine. 28 

Grefil oerffis Sir Chn Hodfon. 143 
Grefil c^ Hoddefden. 104 

Guile ($- Peckas. 1 28 

Gurnons ^erfus Hodges# 1 1 

Guy C7 Heynes. 107 

Guy dx Jeffrey. 78 

HAithwaite dx Jennings. 106 

Harbume dy Wood. 5 2 
Hardiman dx Feme verfus Paler dx 

Bartlet. 71 

Hargrave 'verfus Rogers. 5 1 
Harpur St. Jo. verfns Beaumont. 57 

Marpur dy Readhead. ' 1 14 

Harrington 'Derfus Ldunftlon* 91 

Harris ^erfus Dixon. 72 

Harrifon ^erfus Fulftow* 108 

Harrifon dx Rice. 22 1 

Harvey df Game. 50 

Harvey fDerfus Young# 20 

Hatley dx Jennings. 19 

Hawes 'oerfus Loader. 19^ 

Hawkefliead dx Wood. i^ 

Hawkins c$f Moore. 180 

Hawkins ^ Slocomb* 222 

Hawks 'verfus Brothwith# 94 

Meake verfus Mouitoiu 90 

Meape dx Stile. 72 

Heines oirfus Guy. 107 

Heme dx Liibume. » 211 

Heyford na^^j^i- Reve; 39 

Higgins ^etfiis Butcben; S9 

Miggs dx Auftyn. x 5 2 

Hill dx Champemdone. • ^3 

Hitfd 'verfus Deane^ * • •• ^^ 
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Hobbs dx King. ^J>age 25 

Hodges dx Gurnons. i r 

Hodfden 'Derfus Grefil. 104 

Holcroft dx Gibfon. 3 1 

Holland dx CharnelJ. 49 

Hollis Sir Jo. verfus Brifcoe. 64 
Holfwotth ^erfus Sir Stepiicn Proc- 

IIQ 

6 
I4r 
66 
103 
155 
21J 

3^ 
"5 



ter; 
Honyniah c^ Tocock. 
Horrie ^erfus Widlake. 
Hoftelen 

Howfe oerftis Webfter. 
Hudfon dx Belftier. 
Hughes 'verfus Kenie; 
Hughes ^erfus Philips. 
Homfry dx Lathbtiry, dxe. 
Hund. de Lcuknor dx Andrews. 1 1 6 

Hunt dx Cobb. 119 

Hunt dx Farmer. 201 

Hunt dx Feild. 10 j 

Hunter dx Maflfara. 189 

Hutton ^erfus Barnes. 79 

Huys ^erfus Wright. 35 

JAckfon dx Odihgfall. 224 

Jeffrey 'oerfus Guy. 78 

Jemx dx Ha-rrilbn. 97 

enhings dx Cox. . 16 
ewiings verft$s Hailhwaite, 106 

emiings ^erftds Hartley^ 19 

ohnfon verjus Turner. j 

ohnfon ^t^erfus Proi^er. 175 

ones dx Smith. 1 84 

unce dx Goodier. 179 



I^Aye dx podfon. 



Kertie dr Hughes. ^ i $ 
: Kendall dx alii ^erfm D6Wclas c^ 

fllios, ' 187 

Kenicot verfus Bogan. 198 

Ket c?fry^j* Life. 125 

King mrftis Hobbs. 2y 

King ^Tr^jj* Andrews. 5- 

King mrfus Gofper dx ShifC* s^ 
King ^ Shire. 
Kinrick V€rfus JPargiter. 
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MAN d Winl?w(Klb* U^ 

ManoiQ^ & Birket>: f^f 
Markham ^r/wif Mplifle«x» i.%q 

Markham (^ Tailer. .^ ^57 

Martliam ©ct*^/ Jemx. .97 

Mafoh d Chambers. 42, 47 

Maflam wry/tr Hunter. . :^^(f 
Matthcwc & Roy, .[^ ^^ j.. ^e 
JVIuyer c^ Weblifl. ..>, ♦ ..jijj 
Igate CT Gomerfall* 1^4 

~ . H?^ 



Knipe (^ Briftoe. ^age zo6 

Kniveton ©e-r/tf/ Rcnley. 182 

Knott (^ Tompfoa. : 144 

LAcon (jr Lee. (9 , 

Lane verfits Alexaod^r. ii.2 ' 
Lane (^Alexander. 1^7 

Lane (^ Weft. 1 37 

Lapworth mr/kr Wa^e.- 77 

Lathbury ^ /emt? oei^ykf Humphrey. 

. Hi 

Laundfdon (^ HaniDgtoti. . 9i 

Lea verftts Mihne. . 84 
Lee e'^^ Atkin&s d'.firookd. 

174 

Lee c^ykr Lacoo; • < ■ 69 

Lcwys «j^r/«/ AAod, . , 34 

Life d-Ket. . . .' lij 

Lilbume wr/Jtf Ffeme^ 211 

Lifley d' Bcand.. 1^4 

Littleton ($• Broml^. ^ ; ■ ii» 

Loader ^ Hawes« . > i^tf 

Loggins cwr/of Tithertom 225 

Long d Bafpole. i 

Lovelace. . • . -' 2^ 

J.ucas verfus Fulwoeid* ) . ao8 

LulldBftfel. iji 



y^^e 158 

84 

I4& 

120 

169 
55 

8z 
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Milton dTuthill. 

Minnc (^ Lea. 

Moile & Ewer. 

Meiiqcvw: c^- Mftrkhanv ^.. 

Molineux wr/i// Moitipeux. 

Molincux c^r^ Rigg^^ 

Moone ^ Baily. 

M^one dr Pratt, 

Moore Sir ^oi?^ «wy«/ JPqfter, 

^oore wr/ax Hawkins. 180 
Mordant Lot4 ivry^j Waliden. 119 

Mcreton ^ Core. aj 

liaoreton (^ Orde. a if 

Morgan ver/iffSoqks ^jg 

Moriey d* 5l«^. ?»9 

Morris (^ Bedgl, i^^ 

Merrifon & Tuerlootq. i^| 

J^^pulton dr Hu«ke, j)o 

Moufe wr/ij — -^ 4^ 

Mufgrave ^nr/W WlwrtPB. si 8 



NEdham dr Poole, i 149 

Nele wr/Sf/ Shofe^. • 19% 

Netherfale <^ Barrham. »t 

Nevil Dr. verfut Jtetgj, ... ^4 
Kewhal. fflflryiif 1R$rn«rf. . u$ 

Nfowlyn ©^/of JPaifet^ ijf4 

Nowfam 6ft*dfey, . 44 

MQwidm.< <^,. jFtfMt^ ctff^ Smith, 

Wewfem d Fep» Ptrfus Tampign. 

^le «vr/«j Sw«jf«(v . . K4» 
Norton d Rippon, k 

NowcllSirAnd. 81 



QDinglalfliiiJStf.JatfNfePii ?>4 

ti-; .i/.. ' •-. , ■• . : 17^ 

Oliver wi{^ Q<Ui» , . i?^ 

pq^e e>f;y«jv]y|«rotQB. «u 

©wen cf ry«f WitiiatDS. . , i-^B 

Owen d Broir. : . >» 

« Paine 
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RAndall eerfus Wale. 
Randell & AUcin. 
Rft(kll »^/i/j Drapft-; 
KatcU&SifJOr^rr/iyfDavk 47S 

Raynay wrfus Alexander, 76 

Read eerfus Berelock* 2^ 

Redhead ^erfius Harpur. 1 14 

Relfe c^ Stftverton. -i6h 

Repps c^^r^ Bonhaiflu • 131 

Reye ^ Heyford, 39 



PAine. • , ^^j^^ in 

Paler df' Bartlet verftis Hardt 

man dr Feme. 71 

Palmer wr/i/ Welder, $9 

Palmer C^ Butler. ii 

' Pargiter (jy Kinrick. 1 29 

Parkhurft verfus Palmer, 104 

Parry ^erfus Dald. 95 

Paflow c^ Corne. i y 

Paftons wrfus Luflier. 155 

Perient (^ Poulter. 195 

Pcrfival verfus Spenfen - 45 

Philips wr/wj- Hughes.. 38 

Pickard c^^rj^j Cottelsr 56 

Pickas ^er/us Guile. • » ' 128 

Pie ^ Roffe. '^^ ^ 207 

Pierfon ^erfus Pountcjis. i 55 

Pigot verfus Pigot. 54 

Piiicomb- crr^i Rudge. I39 

Pirley (^ Woolby. a 1 3 

Poole c^^r/iu* Nedham« 149 

Porter 6; Boldroe/ • .2'o 

Pounteys c^ Pcirfon. * ij5 

Prat cerffus Moone. :. « 2 

Preiftley wr/kf White. 17^ 

Prieftley C^-X!Ihanukiflower, 30 
Preffe & Berisford. ' 1^^ 

Pridham c^er/J/j Tticker.. i j 3 
Prodor Sir St. ^ Hblctiworth. iro 
Prober c^ Johnfon. , ^75 

Pudfey ci^r^j: Newiam. !^ 44 

Purdy C^ Davis. 182 

Purfell wrfus Bradley, 36 



88 : 



Rice verfus Harrifon. Ta^e 221 

Rich d Wilfdn. i 

Richardfon^C^ Fifh; 5 j 

Riches c^^r/kf Briggs. 4 

Ridge d* Faldo. 74 

Rigges d* Molineux. 55 

Riggsby ' tlr Trulock. 185 

Rippon €erfus Norton. i 

Robins^ Gold. 137 

Robotham (^ ChanelL 68 

Rock iferfuj Rock. 1 7 j 

Rogers C7 Hargrave. 5 2 
Roily c^ Knivcton. * 182 

Rol Is ^erfi/s Yate^ 177 

Rofs verjiis Pie. 207 

Roy wr/ir/ Matthew. 90 

Roy ^erfus Fawcet* z 99 

Roy ^^r/i/j Ford* 99, 

Roy wr^/ Staverton . 190 

Roys dr FrcAwatcr/ ^ 51 

Rudge dy Pinchcombe. 1 39 

Rumcey dr Find. 160 
Rutland Com. dr Spenten 208 



SAdock verfiis Burton. . 202 
Saint George. ' ' . 53 

Saijit John verfus Commyn. 117 
Sallowes Wf//rj Girling. 203 

Salter verfus Butler. 9 

Siller dr Okeley. * ij6 

Sanders wr/i/j' Cottington. 164 
Sandfortf verfM Cute) iff. 124 

Sands Lord ^verfus Sculkrd^ Dar- 
by. 109 
Savage. 28 
Savil Sir George (^ Candifli Lord. 

Scadding. • ^ 134 

Scotsford dr Shelsbiiry. y 22 
Scullard, drc. cerfas Stock Lord. 

109 
Sematne^^ytfj Grefliahi. ' 28 
Semor df Cox. 104 

Shade ^erfus^ Mof ley. 2 o 

Shaw (^ Horwood. 23 

Shetfeild d Neale. 192 

Shelbury 



#^ 
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Shelley «^^ Alfop. . ^ .77 

Shellito (^ Fr«!ifl3Mi« «; ; 16 j 

Shcrley c^ Difinpi . . ' xo^ 

$hUe W^x KingJ » 3? 

Sitwell o* Alfop. . 17 

$kurro C^ Soprani. • x\ ,.1? 

Slocomb verfm Hawkins. 222 

Small & Tanner, pj 

$HMth d Croropton.. ,5 

Smith ««/•/«/ Jones. 184 

$mith Cfry^ ^ewfam. , 189 

Smith «/fr^ Smith. 130 

$inith verfm Turner. • ?04 

Sock cJ* Morgan. ' . I19 
Soprani 6" Bemardi eerfus Skurro. 18 

Sparke ^ Sparkc. 9 

Spencer d* Perfival. 4J 
Spencer ($* Woodward c^r/itr C. 

Rutland. ao8 
Starkcy o^r/i/j Barton c5* Gore. 172 

Stdvcrton verfus Relfe. 160 

Stavcrton 6* Rex. 1^0 

Stile verfiis Hcape. . 72 

Stone, &c. verfus Bromwich. 161 

Street <^ Wheeler. 121 

Strickland heir fits Thorpe. i r6 

Stweton verfus Cuflie. 36 

SWcHlfe-ivr^Conftflfeferf — 429 

Swanfon 6* Nile. 142 

Sydenham Sir John (^ Clark. 8y 

TAilor -oerfus Markh'am.' 1^7 
T«lbot i>erf«s Godboft. 137, 

147 
Tampian wrfus Newfam ^ Feme. 

210 
Tanner verfus Small. pf, 104 
Tatcm ^ Poolter <Derfus Pericnt. 

T^aylor (^ Baily. 24 

Temple 6* Sir Anthony Cope. 135 
Thinne Sir John ^ Bofden. 40 
Thomas ^ Challoncr. 143 

Thorlton (^ Goddard. j 70 

Thorold 6" Broxholmc. 1 77 
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In the Court of KING's BENCH. 

^errnino PafihA annx> ojuadragefimo quarto 
Elizabeths Kegin&. 



Bafpole (^ Long, ^ ' . • 

THE Cuftotn within a Copyhold Manor is, that upon a Sur- Cro.El 87^. 
irender made t6 one and his Hein, if three Froclanutions Noy 42. 
paft, and he doth not come to be admitted, the I,ord fha!l 
have it as forfeited! A Surrender is made to the Ufe oi A, 
•for Life, the Remainder to B. \n Fee: A. fufFers three Proclama- 
tions to pafs, and doth not come to be admitted 3 yet this doth not 
forfeit the Eftate in Remainder, neither -fliall the Lord have it upon 
this Default of the Tenant for Life, for here the Eftate of A, and B. 
^rc divided Eflates, and the Cuftom fhail be intended of an intire 
Tce-fimple given to one Perfons and the Cuftom, being to bar an Vide Lutw. 
Eftate, (hall be taken ftriftly. Adjiid. ^tare^ if fuch Surrender is 1^9- 
made to A. and B. and their Heirs, and A. comes within the Time 5 ^^»^- ^**- 
.of the Proclamations, and B. doth nor, if now A. fhall have the g^ ^'^•jW 
if^holc, or that a Moiety Ihall be forfeited ? . Saik. 58^. 

Wilfon ^erfus Riche. 

BAron and Feme join in a Leafe by Indenture to B. yielding 1 Brownl. 
Rent; and it is for Years, and they make a Letter of Attor- 154. 
ney to feal and deliver the Leafe upon the Land, which is done ac- 
cordingly: B. brings an- Eje^Rient, and declares upon a Demlfe 
made by the Baron and Feme; and upon Evidence to the Jury, 
it was ruled by Popbam Chief Juftice, Fenner and Telvertou^ that the 
Leafe did not maintain the Declaration y for a Feme Covert cannot 
make a Letter of Attorney to deliver a Leafe of her Land, altho' a 
Rent is refcrv'd upon it, but her Warrant of Attorney is merely cro. Car. 
void: So this Leafe is only the Leafe of the. Husband, which is not I'Ss- <;<'»"''« 
maintained by the Detlaration.- Teherton was of Counfel with the t^f^^^'Cur* 
Defendant. 

Rippon ^erfus Norton. 

TH E Son of 7. S. affaults J, D. and his Son, J. D. goes to a Juftice Cro. El. 88 1. 
of the Peace to complain, as well on his own Behalf as on the Be^ 
half of his Son: 5^. S. come; to J. D. and defires him to ceafe and 
forbear his Complaint, and he would undertake, that his Son (hould 
keep the Peace both againft him and his Son. The Son of J. S, af- 
terwards breaks the Peace upon the Son of J. D. ani the Son of J. D. 
hringsAJp/mpfit againft f. S. and declares on th^ Matter aforefaid- and 
^twas adjudged by Gaudy, Penner and Tet'oerton, that the A<!:lion well Cro. Et. 849. 
lay, and the Confideration precedent was foffieient for the Plaintiff to con. sSlmcc. 
. ' . B maintain 
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hiaintaih his Aaion againft J. S. for althb' the Plaintiff himfelf did 
hot complain to tht Juftlce of the Peace, Wic J. jD. hi^ Father, yet 
becaufe 7 D. had Caufe tO cotnpiain, both for himfelf and for his 
^on, and by Reafon of the Complaint inade in Behalf of the Son 
the Plaihtifr, the Son of 7. S. might be in Queftion before the Ju- 
llice of the Peace, for tnat Realbn the Confideration is good; for 
upon the Defendant's Promife , the Complaint, by which his Son 
inight be brought in Queftion, Was Hayed, 

Dighton verjus Bartholdme\K 

Cro.lfel. 88i. ijr\igbion trought Ndtivo bab. againft Bartbolomew in the Coiuityj 
xJ and it was removed by Pme into the Common Pleas, at the 
Day of the Return ><^hereof Digbton did not appear, and Judgment 
Was given that Bartbohmew^ £jr. (hould be infranchifed for even' 
In a Writ of Error brought on this Judgment in B. R. it was ad- 
judged that it ihpuld be reverft ; for the Judgment ihould be only 
chat the Plaintiff (hould be in Alifericotdia^ and not that the De«& 
fendant (hould be infranchifed ^ for the Non-appearante of the Plain-* 
tiff in the t^at. bab. at the Day of the Return of the Pone is but t « 
Nonfuit before Appearance ^ for the A6lion and the Pone may be 
brought by fome Stl'anger, as well as by the PlaintilT; and although 
the Pone fays (ad Petit^onem fetenf) yet that is but Recital and 
Suppofal, which doth not conclude the Plaintiff* in this Writ of 
kignt« Alio the Pone \^\xt& out of the Chancery, which is another 
Court than that in which Judgment is given ; and the Pone is not 
iny Declaration, but at the Day of the Return of the Pone^ if the 
Plaintiff and Defendant appear, the Plaintiff ought to count on the 
^ ipH.tf. 32. Writ of Nat. hob. alledging Seilin iii Fte, Efplees, and producing 
(if) Fit*. 58. foftie of the Defendant's Blood, who acknowledged himfelf to be 
(»)Fiix.i8. Villein; as appears by * 19 fi. 6. ijjB.i. {a) ViU. VidetzE.s. 
W)Fitt fJ! ^''''- 44- (b) i± E.%. ViU. 19 E. 2: Cc) Ibid. 6 E. z. id) Ibid. 
tHvetton was of Counfel with the Plaintiff; 

Groucher verfus Fryar. 

Mo. %\%. \ Pafrfon liied a Copyholder in the Spiritual Court for Tithes a* 
Cro. El. 704, 2\~ rifing upon the Copyhold Land j he brought a Ff ohibition and 
fuggefted that the Bi(hop of /fm^ir/?^. Lord otthe Manor, whereof* 
his Copyhold is Parcel, and his Predece(!brs, i^c. from Time wheredf, 
€^c. for them felves their Tenants and Farmers have been difcharg'd 
of Tithes aridng upon the faid Manor^ and Shewed that he had been 
a Copyholder o? the faid Manor from Time whereof, ^c. and pre-^ 
fccibed in his Lord, now Bi(hop of tVincbefter : And altho^ here is a 
Prefcripeion upon a Prefcription, one in the Copyholder t6 make 
his £ftate eood, the other in the Bi(hop to make his Difcharge good; 
K07 ijt. . vetadjudg d by Gawdy^ Penner and Telverton^ that the Prohibition 
lies. Telverton of Counfel with the Plaintiff alledg*d the Matter 
fufra^ which was allow'd. l^ta the Reafon ; for a Prefcription in 
the Lord ought of Neceflkv in common Intendment to precede the 
Prefcription in the fiftate or the Copyholder, and the Dlfdiarge of the 
ft Titties 
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Tithes in the Lord (which may well be in this Cafe, becaufe he is 
^ Spiritual Perfon) (hall trench to the Benefit of the Tenant^ iVho i$ 
the Copyholder, for by this Means it is prelbmed that the Lord ha$ 
the greater Fines and Rents. Nota^ Popbam ^as againft this Judg- 
ment, becaufe the Haintiffi who is the Copyholde^, will ha.ve iff ftd 
^enere an Eftate of Itiheritince diftiri,."i from the Eftatcdf the Ldrdj 
who is the Bilhop. 

l^e Lord GramWell ^ Andrews; 

I' F ah Aiiifc between A and B. is fumrobn'd before Juftices'6f Af- Crakl.891. 
fife, and they are reihbved, artd the Chief Juft ice of the Com-^*^J^*^ 
tnon Flear, and another Juftice are Juftices 6f Aflife ih the fame 
County, and the Aflife \l taken before thetoi, and adjourn'd for Dif-^ 
Ificulty ihto the Common PleaS, livhere Judgment is given for the 
PiaintifF; and he againl): ^hofti the Aflife pafles briogs a Writ of £r- 
k'or in the King's Betlth; which Wt'it is direded to the fame Chief 
Juftice of the Con^nfion Pleais befi>\re whom the Aflife paft, antd re* 
cites the Amfe Cummon'd before the Juftices of Aflife by Name, as 
Crevera fuif) before Gawdy and Wdlmefiy^ ^ foftmodutn capta before Vide ix H. &. 
khe Chief Juftice of the Common Fleas, ^c. and does not recite iiow i>« b. D«rb]r. 
khe Aflife came into the' Comlthon Pleas, Sc. by Adjournment, or 
for other Caufe^ this Writ of Errot* is not good ^ for' as by the Re.. . 
knoval of the former Juftices of Aflife, before whom the Affife was 
taken) the Writ of Error by a Pofimodim ought to recite the Aflife 
taken before other Juftices of Afli(e, (and yet there is only a Change 
of the Juftices, and not of the Court) a fortiori there ought to be in 
the Writ of Errot* another jM^ii/oiftMi when it is adjourned into the 
Common Pleas ; for now both the Judges and the Court are changed. 
And a Difference was taken betweei^ the Cafe of an Affife and of a 
f^nare fmpeditj for the Aflife ought to be originally commenced.be* 
fore the Juftices of A^fe, and fo by Prefumption and Intendment 
Judgment alfo given be&re theiti, and not in the Common Pleas^ 
tinlefs upon A^oumment: And thel^efore, if Judgment is given in 
the Common Plea», it ought to be fpecified cettainly how the Re- . 
cord of Aflife came into the Common Pleas. But in Error to re«> 
move the Hecord of a i^ate Tmpedit^ the Writ is not of fuch pre- 
tife Form, becaufe the Adion originally commences before the Ju- 
ftices of the Common Pleas, and by intendment Judgment given 
there, altho' by the Statute to avoid a Lapfe Judgment may be given 
before the Juftices of Aflife. And Btz. N. B. recites fuch Form of a 
Writ of Error, which recites the Adjournment, ^c\ Adjudg'd per 
tcfCur*; yet all the Curfitocs were ot a contrary Opinion. And alfo 
in the Czfefupra it was adjudged^ that if an Aflife is brought againft 
four, aik4 Judgment is given againft' them, upon which they four 
blring a Writ x>f Error, and upon the Scire fac. by tht Plaintiff (who 
tecover^d in the Aflife) quart Executitmem batere uon debet ^ one 
raly appears^ and jhe. others make Defauk, and he who appears 

afligns 
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afligns frrbrs per fcj and the Defendant in the Wtit of Error pleads 
in nallo tft Erratum^ this Affignment of ErrbrS by the dtte dhljr is 
ill; for all Ought to aflign the 'Errors together^ ahd therefore the 
"Writ of Error (as Popbam faid) is difcohtinued 5 for altho* a Writ 
of Error is but a Cotnmiflion to examine the Errors, and may be 
Itxfged in Court fevcn Y^ars without being diftontinued, yet after 
the Parties have once proceeded upOn it (as in this Cafe)^ it may bfe 
difcontinued as M^ell as any other Adion. And in this Cafe, when 
one of the Plaintiffs in the Writ of Error appears, and the others 
make Default, he who appeared ought to have pray'd Procefs ad «S^- 
^tieuif Simula and thereupttn Judgment of Severance ought to have 
enfued ; for before Appearance there can be no Judgment of Seve- 
rance without Procels^ but it is othcrwife after Appearance j per 38 
£. 3- 3. *. 

Rieh^s & BriggeSi 

Cro.El.883, y jgr a^ A^jQn ^„ thg Cafe the Plaintiff declared^ that m Confide^ - 
X ration he had delivered to the Defendant twenty Quarters df 
4 Wheat, the Defendant promifed upon Requeft to deliver the fame 
Wheat again to the Plaintiff. And adjudged a good Confidetation ; 

Poftca 50b for by Popbam S tot' Cur' the very PofiefHon of the Wheat might be 
a Credit and good Countenance to the Defendant to be eileemed a 
rich Farmer in the Country, as in Cafe of the Delivery of 1000/. in 
Money to deliver again upon Requeft; for by having fo much Mo- 
ney in his Poffeflion he may happen to be preferr'd in Marriage. 
%urej for it feems an hard Judgment; for the Defendant has not 
any Manner of Profit to 'receive but only a bare Poflcflion. Nota^ 
the Truth of the Cafe was (which doth not alter the Reafon fiipra^ 
that the Plaintiff bad delivered to the Defendant the faid twenty 
Quarters of Wheat to deliver over to J.S. to whom the Plaintiff 
was indebted in fo many Quarters, and the Defendant promifed to 
deliver the fame Quarters of Wheat to J. S. And hecaufe they 
were not delivered, the Plaintiff brought his A6lion, itt fnpra; and 

Poftca xi8. adjudged ta fupra. But Nota^ the Judgment was reverft in the Ex^ 
chequer, Mich. 44 £? 45 Eliz. as Hitcbam told Teherion. 
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Dawfon. 

Cro.E1.8S8. A N A6lion on the Cafe for thefe Words: 9%oh aft an arrant 
Jl\ f Kiiavej for tbou baft bought ftokn Swinc^ and aftolen CoWy know* 
iffg tbetn to be ftolen. And adjudged againft the PlaintiflT, for the Re«> 
ceipt or Sale of Goods ftolen is not Felony^ nor makes any Acceflbry, 
unlefs it is joinedwitb a Receipt or Abetment of the Felon himfelf. And 
in fome Cafe it is lawful to receive ftolen Goods, as if the Lord of a 
2 ' » Manor 
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Manor or his BaitifF, who has bofia waviat^j meets with a fufpicioui 
Perfon who has ftolen Goods, and ftops the Goods, and the Party 
confefles them to be ftolen, and flics, in that Cafe, it is a Receipt 
of Goods ftolen, knowing them to be ftolen 5 and yet it is not any 
Slander, if any one (hould fay to him. Ton have taken ftolen Goodsi 
knowing tbetn to be ftolen. By Gawdy^ Tenner and Telverton^ Popbain 
abfente. 

Crumpton verfus Smith. 

« 

DEBT, the Plaint is of 6/. 145. 2 i. and declares that the Mo- 
ney became due by Reafon of two feveral Contracts, fciU So 
much by the one^ and fo much by the other ; and it appears by 
Computation of thofe two Sums, that they are more by 3^. than is 
cdntain'd in the Plaint. The Defendant pleads, as to 6/. 145, zd. 
nil delete i3c. and it is found for the Plaintiff, and Judgment in an 
inferior Court, that the Plaintiff fhould recover prout narravit ; and 
thereupon Error is brought, and the ^Matter Supra aifign'd for Error j . 
for 3 d. more is given by the Judgment to be recovered, than was 
found by the Jury to be due 3 and altho' the Defendant pleads only 
to the Sum contained in the Plaint, yet the Sum fpecified in the De- 
claration is that whereof the Iffue and Trial (hould be; and it feem*d 
clearly by Fenner smd^Teherton to be Error. And there fecms to be Cro. Jao. 
a Difference, \yhere tlje Plaint (for the Purpofe) is of 10/. and he 499- 
declares, viz. for 10/. for an Horfe, and 5/. for ano.ther Contradk, 
and the Defendant pleads nil debet to 10/. and nothing to the othcr^ 
and it is fo found; yet that is good; for the 5/. in the Declaration 
is but Surplufage, becaufe the Plaint was anfwer'4 in totq with the 
principal ContraA laid in the Declaration, fciL the Horfe; but in the 
principal Cafe the Money mentioned in the Declaration being upon 
t feveral Contrafts, and none of the Contrads tantum, ^ per fe a- 
inounting to the ;?um fpecified in the Plaint, every Part or the De- 
claration is made material; and fo being found ftiort by the Ver- 
dift, the Judgment thereupon fecms to be erroneous : ^wd Gawdy 
Hon multiim impugnavit. 

Johnfon ^erjits Turner. 

TRefpafs for breaking his Houfe, and taking and carrying away i Brownl. 
his Goods. The Defendant juftified the whole. The Plaintiff 19a. 
quoad fradionem Domns and taking of the Goods, necnon materia in ea 
contenta^ demurred upon the Defendant's Bar : The Defendant join'd 
in Demurrer in bac forma^ quia placitnm pradi£fum quoad fraSionem 
Domusy and taking of the Goods, fufficiensy ^c, demanded Judg- . 
ment, ^c. and thereupon Judgment given in the Common Pleas 
for the Plaintiff, and a Writ to inquire of Damages; upon which 
Damages were affefs'd for the Breaking of the Houfe, and for 
the Taking and alfo for the Carrying away of the Goods. And 
thereupon a Writ of Error was brought, and the Judgment re- 
> verft.; becaufe in the Offer of the DemurreivfX parte l^erentUy nothing 

C . is 
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is faid in Special but quoad the Breaking of the Houfe^ and the Ta- 
king of the Goods: And although the Words fubfcqucnt, fcil. necnon 
materia in ta content a^ go to the whole Matter in the Bat, ^iz. to 
the Carrying away alfo; yet when the Defendant joins in Demurrer 
with the Plaintiff", he joins byt fpecially, vi%. quoad the Breaking of 
the Houfe, and Taking of the Goods, and fays nothing of the Car^ 
rying away ^ fa as to the Carrying away nothing is put to the Judg- 
ment of the Court, yet the Writ of Inquiry of Damages is for the 
whole, and the Judgment alfo^ and the Carrying away being Part 
{a) Vide ^f ^^^ Matter, and for which greater Damages are adjudged, and 
1 Rol. Rep. that not being put to the Judgment of the Court by the Demurrer^ 
^35. i7<J, for that Reafon the Judgment is erroneous; {a) for as to the Car- 
*^^ . g rying away (which is Part of the Matter) there is a Difcontinuance. 
iSSd/127. This Cafe concerned Mr. Dany of the Privy Chamber for his Patent 
Lurw. 1492/ of Cards. Teherton was of Counfel with the Defendant in the Writ 
1 Lev. 16. of Error. 



Poftea 225. 
fie Quaere. 



Tocock ^erfus Honyman. 

1^ a Mail recovers in Debt on Bond, and has a Fieri facias to the 
Sheriff to levy the Debt, and the Defendant brings a Writ of Error 
Upon the Judgment, and has a Superfedeas thereupon to the Sheriff; 
fo much of the Defendant's Goods as the Sheriff has taken into his 
Hands, by Virtue of the Fieri facias before the Superfedeas came co 
him, fhall remain to fatisfy him who rccovef 'd, attd a Venditioni ex^ 
ponds (hall ifliie thereupon ; but after the Superfedeas comes to the 
Sheriff, he cannot proceed further upon the Fieri facias. Per totam 
Curiam. 

^he Lord Cromwell ^ Andrews. 

IN a Writ of Error upon a Judgment given in Aflife before the 
Juftices of the Common Pleas, upon an Adjournment by the Ju- 
ftices of Affife, altho' the Writ of Error don't mention how the Re* 
cord came into the Common Pleas, viz. for Difficulty or otherwife, 
whereby the Writ abates by Judgment, yet it was adjudged that the 
Record, removed out of the Common Pleas by Virtue of this ill 
Writ, remained in the King's Bench : And the Party fhall have a 
new Writ of Error coram nobis refiden\ for the Writ of Error i;ecites 
the Record of Affife truly, both in the Names of the Parties, and of 
the Land; otherwife if there was any Miitake in the Matters afore- 
faid. And upon a Scire facias fued by the Defendant in the Writ 
of Error, qnare Executionem habere non debet^ this Scire facias is merely 
collateral to the Record removed, and yet by Matter ex poft faffo 
may become a Record ; as if the Plaintiff, upon the Scire facias re- 
turned, appears and pleads a Releafe, or other Matter, as he well 
may, then it is a Record annexe to the firfl Record removed. But 
if upon the Return of the Scire facias the Plaintiff appears and afEgns 
I his 
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his Errors, or otherwife by Rule of Court has Day 'till another 
Term to aflign his Errors, i;/». by Rule entered with the Clerk of 
the Papers, and upon thi^ Reconl afligns his Errors infufficiently, 
now all the other Proceedings are upon the Record which is re- 
tnov'd, and now the firft Scire facias quare executionem habere non de^ 
bet^ is but a Piece of Paper filed to the Record remov*d, and no 
Proceedings thereupon ^ wherefore upon Errors afligned infufficiently, 
he who recovered in the Common Pleas (hall have Execution with- 
out another Scire facias ignore, iSc although 'tis after the Tear j for Cro. EJ. 891 
after the Writ of Scire facias ^are^ i^c. once fued out, the Party 
fhall never have another. But if he, who fued the Writ of Error, 
doth either not appear upon the Return of it, or appears and afligns 
his Errors infufficiently, whereby a Default in him appears to the 
Court, he who firft recovered (hall have Execution widbouc another 
Scire facias. Adjud. Nota^ in this Cafe a Precedent M. 4 H. 5. Rot.-^ 
was (hewn, which agreed with this Judgment, both for the Abate- 
ment of the Writ of Error, and alfo that notwithftanding that, the 
kecord is well removed. 

Grendit tf Baleen 

THE Lord Paulet Tenant for Life of an Advo\<fon, the Re- 6Cai9. •• 
rtainder in Fee to yf. Tenant for Life prefented D. who was 
admitted, inftituted and inducted 3 but for Deiaqlt of Reading the 
Articles according to the Statute of 13 Eliz. the Benefice was void, 
but D. continued in the Church, and was by Reputation Parfon for 
his Life 5 the Lord Paulet died, the Queen after the Death of D. re- 
citing her Title to be by Lapfe, prefented C who was inftituted 
and inducted ^ he in Remainder prdfented S. who was admitted, in* 
ftit\ited and induced, and brought an A6lion of Trefpafs againft C 
the Queen's Incumbent. And it was adjudged (upon a Special Ver- 
dift nhding the Matter aforefaid, and alfo that D. continued in du- i And. 6t. 
ring his Life, and died, and that no Notice was given the Patron of 
the Voidance of the Church for not reading the Articles) for the 
Plaintiff, and that the Queen's Prefentation was merely void, as if 
file had prefented to a Church full; for as to the Patron it is full 'till 
he has (urceafed his Time after Notice given ; and it is all one, as if 
the Patron |iad drawn a Prefentation in Writing and put his Seal cb' 
it, and let it lie in his Study, and the Party, who (hould be pre- 
fented, takes it without the Privity or Licence of the Patron, and 
carried it to the Bi(hop, and is thereupon ipftituted and induced) it 
is merely void and no Prefentation at all : And the Court held in this 
Cafe, that the Prefentation by him in Remainder was good, altho* 
'twas objefted that it belonged to the Executors of the Tenant for 
Life, becaufe, as to the Tenant for Life himfelf, the Church was 
full 'till Notice. 
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Buftard verfus Bolter. 

4 Co. III. I ■ ^ H E Cafe briefly is: Buftard exchanged the fourth Part of the 
Cro. ELyoi, ■ Manor of Barton in the County of Oxford with Savage and 
Mo. 66^. M DaftofJ for the Moiety of the Manor of Ilbury in Fee^ both 

, •*" * being in Poflcffion and in Oemefne ^ Jufiice (the Wife of one 

Jafper Dormer^ evided the Moiety of the Manor of Ilbury by Rea^ 
Ion of her Jointure, for Life: Wherefore Buftard enter'd upon 
Sheldon^ 'LctCce of Savage and Daft on ^ in the fourth Part of the 
Manor of Barton^ which he gave in Exchange, and brought Tre{i 
pafs againft Bolter^ Sbeldon^s S^eryant, and adjudged maintainable : 
For the Exchange being of Land in PoflefHon and in Demefne at 
the Time of the Exchange, this Evidkion of the Eftate for Life, 
which takes away the whole Recompence for the Time, defeats the 
Exchange for ever, as, well as in the Cafe in 4 H. 7. where twenty 
Acres are exchanged, and one is recovered by elder Title, the whole 
Exchange is defeated ; for although the whole Eftate exchanged i^ 
not clefeated, but continues as to the keverfion, yet becaufe the Ex- 
change was PofTelHon for Pofleffion, Demefne for Demefne, and this 
Recompence of the Pofleffion, which was the Motive of the Ex- 
change, being evifted, the whole is evifted; as if an JEftate Tail is 
cvided, it leaves the Reverfiorf, but it leaves but a dry Recompence, 
and therefore (^fer Teherton Juftice) defeats the Exchange in the 
whole. The fame Law (^^er Popbam) if J. S. makes a Leafe for 
rooo Years of Land to commence at a Day to come, and after- 
wards conceals this Leafe, and exchanges the Land as in Pofleffion3 
for other Land in Pofleffion, and afterwards the Leflee enters, this 
defeats the whole Exchange; for in Exchange Warranties are im- 
tlnft.384.a. plied, which warrant Pbfleflion for Pofleffion; yet there's no Doubt 
but that a Reverfion may be exchanged with a Pofleffion, but that 
Jlnft.i73.b, is apparent at the Time of the Exchange. And Nota^ Teherton 
174. A. vouch'd Hugh Spenfor^s Cafe 42 /4ftfl 22. where it feems that an E- 

vidlion of an Eftate for Life after Partition, defeats the Partition : 
i^od Cur" concef. otherwife Teherton conceived, where Rent only is 
eviAed out of Land exchanged, or Land divided by Parcels, as 
10 £. 3, 6. is. Teherton was of Counfel with the Plaintiff. 



Sparke 
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Sparke verjus Sparke. 

A Man made a Lcafe for Life, and afterwards demifed to A. for ^^^^^•/'*" 
Ninety-nine Yearsi if he fhould fo l6ng live, to commence afc Ex^ccmor. 
ter the Death of the Tenant for Life, and \( A. died during the Poffibility. 
Term of Ninety-nine Years, or that the Term otherwife determined, Kxecuior, t 
and after the Death of the Leflce for Life, then the LeflTor granted p^j^^^^^^^^ 
for himjfelf and his Heirsj that the Land fhould femsHn to the Ex- intcnn ^ 
ecutors of yf. for Twenty Years ^ the Leffcc for Life died, A. de- 
mifed for Twenty Years yielding Rent, and died inteftate : B. took 
Adminiftration) and brought Debt for the Rent ^ and adjudged that 
it did not lie^ for Ga^dy and Tehertan conceived that this Contingent 
Leafe of the Twenty Years never veiled in A. but that if ^. bad made 
Executors, ithat they fhould take by Way of Purchafe (Executors 
being a Name of Purchafe, as (tf) Qranmer*s Caft 14 EL DyO ^ut («) I>y- 3^St* 
if it had been limited to the Executors for Payment of the Debts of ••^' * , 
A. or the iike^ it feem'd then by the Intent apparent, it ihould be. t Lcon/ao. 
an Intereft in A. and in the Executors to the Ule o£A. Popbam and Mo. 100. 
Fe/y/srff agreed for the Matter in Law as to the A<%on of Debt: But » Lcoo. j. 
yet they conceived that the Executors of A. ihould never mke; for 
the Eftate ended before the Intereft commenced or atojCe to the £x« 
ecutors. (But %/^r^,that^ for MA. made Executors, in thelnftant 
of his Death the Remainder took Effedt in the Executors (as 7 H 4. 
is) fo that it could not take Effeft as a Remainder, for that ought 
to depend upon a former Eftate^ but by them two, if it took £f- poffea 8). 
fe<5k at all, it ought to-be by Virtue of the Leflbr's Grant, and .that con. 
cannot be, becaufe the Executors are not Parties to the Deed ; and 
therefore, if a Man leafes for Life, and ^y the fame Deed grants 
that after his Death, J. S. fliall have for Twenty Years, it isi>f no A- 
vail to J. S. becaufe he is not a Party, as in the Books 19 J5. 2. Cove^ 
nam 25. 19 E. 3. Covenant 24. 22 Ajf. 37- 49 E.i. ix H4; 34. ^oy 14. 
M. Dy.151. Nota-y the chief Reafon was, becaufe the Term for 
Twenty Years is but a Poffibility. Teherton was of Counfel with 
the PlaintiE ' ' 

Salter verfus Butler. 

-^N an ASton on the Cafe on Trww* of Cattle, the Defendant juftified Cro.EI. 901. 
X by Reafon of a Rent granted to A. his Executors and Affigns for ^°y 4tf« 
the Life of A out of Black Acre^ and (hewed that A. was dead, and that xniv^f' 
he as Adminiftrator of A. diftrain'd for the Rent in A Acre arrear af* Rent, 
ter the Death of A. and averr'd the Life of 5. and adjudged that the Exccurorf. 
Juftification was ilj, both for the Matter and the Manner; for by the Occ»P«ncf 
Death of ^. the Rent is determined, and can't con>e to the Executor ^JjJI* * 
oV Adminiftrator ; for 'twas not aThing teftamentary, but a Freehold; KerhMindet 
iind fo not like where 'tis granted to A. and his Heirs for another's Life j Convcrfiofn. 
yet by Pepbam, and agreed per Cuf'y if a Rent is granted'to A. for the Diftrcf*. 
Life of another, the Remainder to B. altho' A. dies, whereby the Rent 

D determines 
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determines in Intereft as to the Pereeptioti of it, yet forafmuch as 
the Tertenant during that Time holds the Land difchafged of it, that 
is fufficient to fupport the Remainder : Alfo it feem'd to the Court, 
if the Rent had continued^ then the Taking of a lawful Diflrefs.for 
the Rent was no Conv6rfi<ni at all^ other wife if the Diftrefs wa$ not 
lawfully taken. 



Brecheley ^erjiis Atkins* 

4C0. i8.b. A Ction on the Cafe, becaufe the Defendant fookc of 'the Plain^ 

Aaion for -^ tiff thefc Words; fbtm art an eld perjured Krta^ei that is to be 

Words. proved by a Stake that parts the Land of' J. S. and J. D. tod (by 

Gawdy and Pcpbam) the A6tion doth hot lie ; for although the firft 

Words (^perjured Knave) arc of themfelves fufficient to bear the Ac* 

Vclr. 34. tion, yet they are fo qualified by the fubfequtot Words, which do 

not found in any apparent Slander; for it is as much as to fay,' I'bou 

art a perjured Knave^ but none in the IVortd ean prove it^ which will 

not bear an Ad^ion : So ^tis in this Cafe, the Proof of the Perjury 

being referrM to (a Stake) which is a Thing infenfible, and impoflible 

to produce aqy Proof, qualifies the prcctdent Words. ^Rnner and 

Telverton contra i and that the former Words arc fufficient to main* 

tain the A6lion; and the fubfequent Words are as void and idle; 

becaufe there can be no Proof in a Stake ; ds if he had faid, Tbm 

' art terjured^ tbougb I cannot prove it ; or tbou art perjured^ and that I 

will prove by J. S. where there's no fuch f. A in rertim Natura^ or 

y. S. is dead; yet the Adion lies on th* former Words* ^uere. 



Goring njer/us Goring. 

Affumpfit. T J Goring was indebted to Smitb in 205/. upon Simple Contraft: 
Jl]l« Smith made J. Goring his Executor and died; J. Goring the 
Executor agreed, and was contented to take of H. Goring for the 
205/* 150/. and alfo agreed to take the 150/. by ^b/. peryinntm^ln 
Confideration whereof //. Goring undertook^ and promifed to pay the 
faid J. Goring the faid 150/. by 20/. per jinnnm^ and for Nonperform- 
ance of the VTQm\{t J. Goring brought AJfumpfit againft H. Goring \ 
and upon Non Affumppt pleaded, 'twas found againft H. Goring. And 
Hide moved in Arreft of Judgment , that the Cpnfideration to 
ConridcrA* take 150 A for 205/. is not fpflficient, becaufe for any Thing that ap^ 
lion to take pcars, H. Goring remains ftill charged with the 205/. and fubjcdl to the 
ifo/. for PiaintifPs Action for the 205/. and therefore he ought to have (hewn 
*^^ • that he had difcharg'd the Defendant of the 205 /. But non allocat'; for 

the 20s k being due to the Flaintiffas Executor of Swith^ the Adion 
I . . for 
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for it ought to \ye in the Detineti but now, by this Agreement io 
take 150/. of the Defendant, and the Defendant's Fromife to pay it^ 
'tis made the Plaintiff's proiper Debt, and the A&ion for it maintain- 
able in his own Name^ without being named £xecutor, and aitho* 
(^hy Telverton Juftice) 150 1, is hot any Satisfadtion of 205/. becaufe 
they are both of one Nature, 4nd its othcrwiie of Things collateral 
to the Debt, aS an Horfe, a (tup, C^r. yet in Refped that the Na* 
ture of the Adion i$ changed, it proves the Nature of the Debt to ' 
be changed ; and therefore a good Confideration : For if the Execu** 
tor is indebted to J. S. ih 1 00 /. and J. & comes to demdnd the Mo* 
ney, in this Cafe, as the Debt how is^ the Executor is chargeable 
only in Refped of the Aifeti, and not otherwife; but if he promifes 
to pay it at 4 Drvy to come, 'tis now made his own Debt, and to be 
fatisfied by his own Goods. And Qper Qiriam) the ConGderation 
alledged is fufficient for another ^eafon ; for although the Plaintiff 
has not fliewn that he has difcharged the Defendant m the 6aj L yet 
if the Defendant ihould be afterwards charged with ir^ he might 
have Ajjimpfit againft the Plaintiffj *for the Plaintiflf agreeing to take 
150 /• for 205/. is a Promife ori his Part^ and fb one Promile againft 
another. 

Gurnons verfus Hodges; 

Tti E Plaintiff (hewed) that :wherea$ one J. S. ^2A poflefjled of i Cto^^h $o«i 
Mefluage by Virtue of a Decree In Chancery; in Confideration Affampfu. 
the Plaintiff conaretur procararej. S. to permit the Defendant to have j^*^*' 
the Poffeflion and Profit of the faid MeflUage, the Defendant promifed Confidera- 
to give the Plaintiff 20 /. Si ipfe pfocurare potuijfet ^ procararet the tion. 
faid J. S. to permit the Defendant ut fupra. The Plaintiff ktyetb in 
fado^ that he did procure the faid J. S. ut fupra^ and that the Defeti-* 
dant did enjoy the Mefluage, ^c. The Defendant pleaded Non jif- 
fumpfiU and it was found for the Plaintiff, and it Was alledged in 
Arreft of Judgment that there was no Place put where the Procure* 
ment was, and that was a Mattel ifluable per fe: But pm aUocatnr^ 
becauf^ the Iffue is taken upon the Affnmpfit^ which is another Mat- Hob. 10^ . 
ter^ but if the Iflue had been upon the Procurement, then it would 
be other wife ; and Judgment was given for the Plaintiff; Another 
Exception was taken, becaufe it appearM that the Cbnfidetation was 
only upon a conaretur procurare^ which is no effedual Confideration j 
for an Endeavour to do fuch an A61, without doing it in Fa&, is no 
Benefit to the Defendant; fed non aUoeatnti fot (by Popbatn) YAi 
Labour and Pains may deferve the Money due upon the AJpimpJit ; 
and alfo in this Cafe it appears that a Procurement in Fad Is an- 
nexed and knit to the Confideration, fo may and ought both thd 
Sentences, viz. of the Endeavour to procure, aiid of the Procure- 
ment in Fad, to be joined together. Telvtrton was of Counfel with 
the Defendant. 

•Hinde 
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Hinde *verji4s Dearie. 

Nof 47. \/f ^^W^ cntcr'd into a Recognifance qF 2000/. to Hinde^ and zU 

cTnntr^^' IVI terwards entered into a Statute of 1000/. to Dedne^ Deanetn* 

2^ '* tended his Statute upon the Manor of D. which was Macbifsfs^ he 

1 And. 170. having alfo feveral other Lands; afterwards Hinde fued Execution 

Error. of the RecognizancC)^ and had the Moiety of the Manor of D. firff 

Rcc ^n '^' dcliver*d to Dfane in Execution, but omitted feveral other Land$ 

Aud'^c- o^^ ^^ ^'^ Extent, which were Macbin's at the Time of the Recog- 

rela.< nizance: Wherefore Deane brought Audita S^rela againfl Hinde in 

Execotioii. the Common Pleas, and had Judgment, and upon Error brought by 

Hinde in the King's Bench, it ^as* affirmed; for Deane being in by 

Judgment, and upon Title by the Extent on the Statute, oaght tor 

have his Land liable to the Extent upon the* Recognizance but pro 

rata; and therefore Hinde ought to have included all the ocliei^ 

Lands of JUacbin in his Extent, as well as the Land of Deane: But 

if Deane had not had his Land by Title, but by Difleifin, or by o- 

ther tortious Means, then he ought not to be relieved upon Audita 

Fitx. Execa- ^erela. Vide 13 H. 7. .19 £. 2. Execution. 2 R. 3. & Nota in this 

1100,17,250. Cafe by Teherton Juftice ftrenuoufly, Hinde ought to have fued 

Scire facias againft Deane before he remov'd his Poifeflion, be- 

4 Co. 66. h. ^^^"^ ^^ was in by Title ^ but %utre that, for the Books are con^* 

trary. 

Crifpe verjits Viroll 

Cro.fiI.91a A N Appeal by Crifpe againft ViroUj late of Saftdwicb in the 
Appeal. j^ County of Kent^ for the Murder of the Plaintiff's Brother 
committed in J^ndwicb by the Defendant, who gave the Plaintiff's 
Brother a mortal Wound there, of which he inltantly died: And 
this Appeal is brought by Original in B. R. to the Sheriff of Keni^ 
who upon Cepi Carptts brings in the Defendant, who pleads that Sand-^ 
Cid4ae wicby within which the Murder is fuppofed, is Parcel of the Cinque* 
Port*. Ports, ubi breve Domini Kegin^e nan cnrrit^ qui quidem Partus de Sand- 

wich non efi in Com^ Canti^j and demands Judgment of the Writ, and 
pleads over to. the Felony^ and adjudged an ill Plea^ for altho' the 
Cinque Ports have feveral great Liberties, yet the Reafon of the 
Grant of thofe Liberties, was for the Eafe and Benefit of the Inha^ 
bitants, and not for their Prejudice; and therefore in 50 £. 3 — by 
Fitt. Jurifd. Belknap^ if a Stranger comes into the Cinque Ports, and commits a 
*♦• tranfitory Trefpals, and afterwards goes out of their JurifdiAion, he 

to whom the Trefpafs is done may have an Adion at the Common 
Law ; for it is more for bis Benefit to have the Suit at the Common La w^ 
{a) The O- than within the Cinque Ports; for they have no Power to (a) fummoU 
rieinal it an^ Man that is out of their Jurifdi6lion, viz. in the Cdunty of Kent^ 
Comb 4tf8. or-elfewhere, into the Limits of their Jurifdidion. Another Reafon here 
1 wat 
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was, becaafe the Defendant having committed the Murder in the 
Cinque Ports, and flying out of the Cinque Ports, if the Pleading 
here (hould be good, it would be in Failure of Juftice, for they of 
the Cinque Ports cannot try him, becaufe he is not there : But by 
Popbamj if the Defendant had fliewn that at the Time of the Mur« 
der fuppofed, and ever fince he had been, and was an Inhabitant, 
and lived within the Cinque Ports, whereby he had by his Plea 
given Jurifdiftion to the CoUrt there, and they as Judges might 
have feen.that the Defendant, if he was guilty, might have received 
a fatisfadory Judgment, viz. Death for Death, then the Plea had 
been good: But the Defendant has not fhewn any fuch Thing, 
whereby it appears that that Court has fuch Jurifdiftion. A third 
Reafon was added by Gandfj Fenncr znATeherton Juftices, becaufe 
this Court of King's Bench is the higheft Court of Juftice, and of KiogiBench. 
greateft Soveratgnty^ and although the Kings have heretofore granted 
Conufance of Appeals to the Barons of the Cinque Ports, yet that 
does not give away the Queen's Intereft concerning her felf j and in 
this Appeal the Queen has an Interefl by a Means, for if the Plain- 
tiff is nonfuited after Declaration, or releafes (as 29 H. 6. Orrom — 
is) yet the Defendant fhall be arraigned at the Suit of the Queen : 
Alfb per totam Curiam the Defendant's Plea is double and repugnant; DonblePlea. 
one is that Sandisicb is Parcel of the Cinque Ports ubi breve Domifi^ 
Kegina non cnrritj which is a Matter in Law put in Judgment of 
the Court; the other that it is not in Com'' Canti^^ which is a Matter 
in Paft triable by the Country: Alfo by the Appeal brought^ Sand-^ 
, wicb is exprefly fuppofed to* be within the County of Kent^ which 
by the iirft Plea is not denied, viz. by Saying that it is Parcel of the 
Cinque Ports, i^c. yet by the other Part it is utterly denied to be 
within the County; fo repugnant; and alfo rra^r^ all the Cinque 
Ports are Parcel of the County, although they are by their Charter 
exempted from being drawn in Plea^ within the County generally: 
And in the Cafe of ♦ fTatts and Braynes upon a Murder committed * Cm. El. 
by Braynes within the Cinque Ports, IVatts entered his Appeal againft ^94» 7 78. 
him by Bill being in Oifiodia Marefcalliy and adjudg'd good, being 
within the Juri^idion of this Court., and Braynes was hang*d 
upon it. 

Wood verfus Haukfhead. 

Action on the Cafe againft Haukjhead for taking of Toll for PaflTage '^^^' 
over the Weft End of the Bridge of IV. and (hews for Title the ^^^^^^'^ 
Letters Patent of H 6. j^n. 20 to the College of AU-Sculs in Oxford for cro. Can 
them their Tenants and Farmers to be quit of Toll, and conveys to 257. 
himfclf as Farmer to the College, yet had the Defendant fuch a Time Departure, 
taken Toll of him againft the Fprm of the Patent^^^. The Defendant 

£ pleads 
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pleads in Bar the Statute of 28 H. 6. of Refumptton of all Liberties 
and Franchifes formerly granted by H. 6. The PjaintifF by Way of 
Replication pleads the Statute 4 H. 7. whereby all Letters Patent 
granted by H. 6. to this College are made good^ the Statute 
2% H. 6. of" Refuwption notwithftanding; and thereupon the De- 
fendant demurs : And the only Queftion is, whether this Replica- 
DepArcQre. tion is a Departure from the Matter contained in the Declaration ; 
and adjudged that it is not ; for there is no new Matter contained 
in the Replication otherwife than was in the Declaratiou ; for the 
■ Plaintiff's Title ftill refts upon the Letters Patent, and he relies on 
them, and a Departure is always where the Matter touching the 
Point in A6tion is difierent in the Replication from what.it was in 
i.Inft.304.a the Declaration : As in Debt for Rent on a Leafe for Years^ or in 
PJow. Com. ^ Avowry for a Rent-Charge granted by yf. if after a Bar pleaded, 
105- b. ij^g Plaintiff will reply and enforce his A61ion or his Avowry by a 

Ceftuy que ufe^ it is a Departure, becaufe at firfl by the Declaration 
it is intended a Leafe and a Rent by Courfe of the Common Law 5 
and now by the Replication the Title appears to be only by an Au- 
thority given by the Statute of i R. }• The fame Law, if a Man* 
intitles himfelf by the Feoffinent of one A. and the other (hews that 
I Lev. 8 1. A. was an Infant at the Time of the Feoffment, if the Plaintiff will 
now induce a Cuftom to make the Feofiment good, it is a De« 
parture ^ for both the Ufe in the firft Cafe, and the Cuftom in the 
Second are Matters of Title, and in effe before, and at the Time of 

the Plea pleaded, quod vide 4 H. 7— W 37 H. 6. But in this Cafe 

the Title (hewn in the Declaration and Replication are all one, wz^ 
the Letters Patent, as (by Popbam) in the Cafe of Sellengery 3 H. 7..' 
if a Man intitles himfelf to Land by the Feoffment of J. S. and the. 
Defendant pleads that before the Feoffment J. S. was attainted ^ 
now if the Plaintiff (hews an Ad of Parliament before the Feoff- 
ment, whereby the Attainder of J. S. is made void, it is no De- 
parture 'j for the Matter of Title is not changed, but remains all as 
it was at firft, vi%. by the Feoffment. But Gaudy JxxfiicG contra; 
and he took a Difference between Adions in which the Plaintiffs 
Form. 3fe bound to a p^ecife Form, and where not ^ as in Formedon, if 

the Demandant entitles himfelf by a Gift, and the Tenant pleads 
' no Gift, the Demandant may enforce the Count, and maintain it 
by a Recovery in Value, and fi> a Gift, as 3 H. 7. 5. is, and that is 
no Departure, becaufe the Plaintiff in Formedon is bound to a pre- 
^ cife Manner and Form of Count: But in an Adion on the Caie, as 
here, it is otherwife; for as his Cafe is, fp ought the Plaintiff to de- 
clare : And therefore (by him) the Plaintiff in this Cafe ought to have 
Lcceen Pa- declarM on the Letters Patent, and to have (hewn the Statute of Re-* 
*^^* fumption, and the Statute of 4.H 7. of Revivor, and all this in his 

Declaration: For now he enforces the Matter of his Declaration by a 
,2 Statute 
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Statute^ which is another and A new Thing, l^od Curia negavit. 

And in this Cafe alfo it was agreed jbct Gnrianii although the Grant 

of H. 6. to be difcharg'd of TolJ, ^c. ftut tantum pro feipfo^ and not (S Ca 47. a* 

for him, his Heirs and SuccelTors, yet it is good agajnft the Succeflbr, 

as well as in Cafe of the Grant of the Intereft, which in Sir fbor 

mas IVray^s Cafe in the Commentaries --is agreed to be good. Vst^ 

wrtpnyfas of Counfel with the Plaintiff. 

The Lord GromwellV Cafe. 

^TlH E Lctd Crmt>eU was indided upon the Statute of 8 H. 6. of Indtflttcnt 
J^ Forcible Entry into an Houfe^ and certain Land of one y*?- ^" ^".^• 
ire^y and expelling and diflfeifing dy^ndtewesi But in the Con- iniamcm. 
cluiion of the Indictment it was Si Domus pradiffa noH fait in Pojfef 
fione Domini Kegin^ Hec pro Drnnina Ktginaj then the Jury found, 
BiUa vera. Bt per Mam Curiam^ this is no Itididment at alls for ic 
is as a Condition precedent to the Verdi<%) and as if they had founds 
upon fuch Matter of Indidment, that if 7. S. was at Pauls fuch a 
Day, then Silla vera ^ or (as Popbam (aid) as if they had found, if 
the Freehold is in Andtewes^ then BiUa vera s which' is the fame 
Thing as if they had found nothings 

Corne ^arfui Paftow. 

PAjhw brought Trefpafs againft Corne^ tod before IflUe tried, the Cm. El. 894. 
Sheriff was challenged, and the Venire facias irfued to the Coro- ^"?^* - . 
ncrs, 8?p. at the Nifi Prius for Want of Jurors, a Taies was pra^*d cor^r 
for the Plaintiff, and as it appealed by the Pojieif retumM. the 9^fei T«f«i. 
were returned by the Sheriff, and that per Mandaf Jufiic as the u- Sttrujc of ' 
fual Form is j and Judgment was given in the King's Bench for the ]^l^^^^ 
Plaintiff, the Verditi being for him. But upon Error brought, it i„ * 3"So" 
was reveril in the Exchequer upon the aforefaid Matter aflign^d for cefs. 
Error; for when the Procefs is once awarded to the Coroners, they 
ihall ferve all the other mean Procefs, and they ought to have re- ]^oS. 214* 
tufnM the faks^ and not the Sheriff: And it is not aided by the Su- 
ture of Jeofails; for it is the Award of the Court to command the 
Sheriff to return the ^aks : The fame Law if the Sheriff bf the 
County of Tork returns the Panel upon a Trial in Middlefex^ it is Er- 
ror, and not aided by the Statute of Jeofails; yet it is but a M[cm^ 
veying of Procefs. And 9rin. 56 Eliz. the fame Cafe was between 
• fVie and Morgan ^ for the Venire facias was awarded to the Cpro- * Mo. 55^. 
ners, and the Jury was impanell'd by the Sheriff, and this Matter af- Cr6.Ei.^74. 
fignM for Error, and reverfl* Telverm was of Counfel with the J.™°^ 
Plaintiff in Error, ^^ 

Arnold 
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Arnold njerjiss George. 

Copyholder. /^ N a Motion made to the Court, it was agreed by all the four 
Admitcanca y^ Juftices, that if a Copyholder furrenders to a Stranger, and the 
9^*''®* Steward will not admit him, and the Stranger enters and occupies 
Crimlni^ ^he Land ; if the Lord makes a Leafe to a Stranger to try the Title, 
What Thing he to whom the Surrender is made (altho' he is not admitted) may 
a Copyhold- well plead Not guilty: And it fliall be feund for him againft the 
without Ad- ^^^^' %(^re Kationem 5 for if it is in Refped of the Poffcffion, the 
ni\ttrncc. Lord's Title feems to be elder, for the Lord's Title is good and law- 
Vide Cro. ful to the Freehold, and by Reafon of the Freehold to the P^Klts 
£!• 349* of the Freehold, unlefs the Stranger can make Title to the Fn^s, 

Ycl?.* 14? ^^^^^ ^^^^^ ^^^ ^"' ^^^^ ^^^^ without Admittance, i^utre^ it the 
^' Re^fon is not becaufe the Lord is Particeps Criminis^ quia it (hall be 
intended he would not fuffer the Steward to admit the Stranger, who 
i^ Defendant. Nota alfo in this Cafe, the Surrender was but of the 
Copyhold to him & tribus yijjignatis fuisy fo that by his Death the 
Eftate in the Copyhold was determined i and he* to whom the Sur«* 
render was intended had nothing in Intereft, nor otherwife by Courfe 
of Law before Admittance. Teherton was of Counfel with the Do^ 
fendant. 

Coxe verfus Jennings. 

AffampGt. qpHE Plaintiff in his Declaration fhcwed the Cuftom in the Ufti^ 
Cuftom* -l wfj!?/> of Oicford to have from Time whereof, ^c. a Court which 

Oxford* and ^^Id Pleas in any perfonal A&ion, i^c. (except Mayhem, Appeals 
Privileges and Suits of Freehold) and further declared, by Cuftom there, if 
in "• any Scholar or privileg'd Perfon fued any Extraneum^ that this Ex- 

traneus ought, to put in Bail, which Bail ought to pay the Con- 
dempnation, •$/, ^c. he further.fliewed that the Defendant was fued 
there, in the Court of Oxford in Placito tranfgr* fnper Cafutn nuncupata 
*The Words /^ * Q^yja iUa [Caufa Injuria:'] and that this PlaintiflF was Bail there 
«rcom/ttcd ^^^ ^'"^» ^"^ ^^^^ ^^^ Defendant undertook and promifed to fave 
in both Edic ^^'^ Plaintiff harmlefs from the Bail ; and further declared that the 
of Che Ori- faid Suit in tantum perfequebatury that the Defendant there was con- 
gioaL demned, and the Plaintiff obliged to pay the Condempnation, and 

ib upon Breach of the Promife, becaufe he is not faved harmlefs, be 
brings this Adtion : And by Popbatn and Teherton the Aflion well 
lies ; for he need not recite in his Declaration all the Proceedings of 
Cro Eu' "* ^^^ ^"^^ '" ^^^ Court of Oxford i but it is fufficicnt to fay, fuch Plaint 
^rj. ** ^^* entered and prdfecuted till, iSc. for that is but a Conveyance to 
the Adion, and merely collateral to the Point in Queftion which 
is the Promife : Vide fuch Matter as to the Recital of the Record 
34 H. 6. 4. b. But by Popbam, if it had appeared by the Declara- 
tion that the Suit and Plaint in Oxford had been eoter*d only in Caufa 
z Injuriitj 
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InjurU^ which i$ a Suit merely according to the Civil Law, whereof Civil Law* 
the Judges cannot take Conufance without ihewing of it, then it had 
not been good: But it is eYplaio'd by the Declaration to be in Tref- 
pafs upon the Cafe mmcupata in Qma ilia [Canfa Injuri<fJ\ So it is 
fuch Action whereof the Common Law takes Notice, and then it is 
fufficient to (hew that a Plaint was enter'd, iS in tanto frofecuf till 
the Defendant was condemned : Fenncr contra^ and that the Plaintiff 
ought not only to (hew that a JPlaint was enterM, but alio that th^ 
Plaintiff there declared upon it, ^c. quod Popbam \xittr\y negavit: Scd 
becaufe Gaudy was abfent, and the Parties poor (iSfe diutins pendeat^ 
it was put in Arbi^rium M^gifiri Kemp. 



Alfope njerfus Sy twell. 

• 

THE PlaintiflF declared that in Confideration he would marry the Affumpfif. 
Defendant's Niece, the Defendant undertook and promifed to 
give the Plaintiff as much in Marriage with his faid Niece, las before 
jigreaJfBt dare in Maritagio with the faid Niece to one Jarvis Ayer^ 
and alledg'd in fado that the Defendant had agreed to give Jarvis . 
Ayer loool. fi ipft maritate vellct the (aid Niece; and alledg'd /;; 
fa^o that the Plaintiff, relying upon th s Promife, had married the 
faid Niece^ yet^ (^c. to his Damage looo/. and upon Non Affnmpfit 
pleaded, it was found for the Plaintiff to the Damage of looo/. 
And it was moved in Arreft of Judgment, that the Declaration was vvhat ftall 
not good, but incertain ; becaufe it was not alledg'd with whom the be a good 
Defendant agreed to give i obo /. to Jarvis Ayer^ if he had married Confidcra- 
the faid Niece. And (per^Fenner andf Tcherton^ it ia a good fixcep-^ ''^°* 
tion i becaufe for any Thing that appears in the Declaration, it' is 
but the Defendant's Report to give Ayer looo/. «$"/, ^c. and no 
Agreement ^ for that ought to be perfed, and that Perfection refls Agreemeot 
between two Perfons at leaft, and there is no Perfon flamed with 
whom the Defendant agreed to give Jarvis looo/. Si^ Sc and that 
is material, and a Point traverfable : But Gaudy and Popbam clearly 
to the contrary i for the Agreement is but a Thing collateral, and 
only an Induceme/it to the Promife, which is the principal Caufe of Couiir. 
the Adion ; and Inducements need not be alledged fo certain in a Inducement. 
Declaration as thofe Things ought to be w^hich are the Founda-^ 
tion of the Act:on : And therefore it is fufficient to alledge In- 
ducements generally, without Certainty of Name, Place, or Per- 
fon ; for in this Cafe, in Queftion, if the Defendant would plead 
that he did not agree to give Jarvis Ayer looo/. in Marriage, E^r. 
then might the Plaintiff loon enough for Time by Way of Re- 
plication make the Agreement certain in the Peribn with whom Rcplicaciga. 
it was made, and in fuch other Circumflances, but the Declara- 
tion is good without fuch Certainty at the firft. As if J. S. in 
ConGderation of xooo/. agrees to pay all the Debts of J. D. in / 

F , that 



i8 
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Aflumpfir. 



Where a 
Thing im- 
plied ihall 
nor make a 
Count good^ 



that Cafe it is fulficietit for 7- •S'- *<> declare that he agreed to pay all 
the Debts of 5^. D. in Confideration whereof the Defendant prooiifed 
to give him lobo/. and it is good, without alledging with what Per- 
fon the Agreement was, or what Debts iti certain he had paid ; yet 
the Payment of the Debts is a Matter traverfable; for if the De^n*- 
dant alledges any Debt in Special not paid, the Plaintiff majr by 
Way of Replication make it certain. Telvertoft was of Counfel with 
the Plaintiff. 

Soprani & Barnardi verjus Skurro. 

Soprani and Barnafdi brought Ajfnmpfit verftts SkurtOj and de- 
clared that it was agreed between the Plaintiffs and one Zancbes^ 
that Zaucbes fhbuld demife to one tVelJb a MelTuage in the Dukes 
Place for the Term of feven Years, and that it was alfo agreed that 
li^^eljh during the faid Term fhould repair the Houfe with Tile artd 
Glafs only J and it was agreed that thefe sind other Covenants fhould 
be put into an Indenture between the faid IVelJh and Zancbes^ and 
that the Plaintiffs fhould be bound in 100/. for the Performance of 
the Covenants on the Part of li'eljb ; and they further fhewed that 
an Indenture was drawn, and becaufe there were more Covenants 
put into the Indenture to be performed on the Part of the. laid If^^eljh^ 
than were at firft agreed, vi%. that IVclJh fhould be bound to all 
Manner of Repairs, tVelJh refiafed to feal the Indenture, and the 
Plaintiffs refufed to feal the Bond of 100/. for Performance, ^c. they 
further fhewed that- in the faid Houfe there was a great Wall, Parcel 
of it, ruinous and likely to fall within the faid Term 9 and that Skurro 
the Defendant in Confideration (feljh would feal the Indenture, and 
the Plaintiffs the Bond of 100/. undertook /and promifed the Plain* 
tiffs that he would maintain the faid Wall Durante pradiSfo iermino 
»7 jlnnortim: They fhewed that in Con/ideratiope inde U'eljh fealed the 
Indenture as his Deed to Zancbes^ and that the Plaintiffs alfo fealed- 
the Bond of 100/. to the faid Zancbes: And faid in Fado that the 
Wall of the faid Houfe fell for Want of Repairs within the faid 
Term; and fhewed in certain when, both after the Sealing and De« 
livery oF the faid Indenture by IVelJby and of the, faid Bond by the 
Plaintiffs (viz. in biis Verbis.^ durante pradi&o ^ermino 7 Annorum per 
Indentiix" pr^zd" ditnijf'^ whereby they had forfeited their Bond, to 
their Damage 200/. and upon Non Affunjpfit pleaded, it was found 
for the Plaintiffs, And it was moved in Arrefl 6f Judgment, that 
the Declaration was infufficient; for the Adion is founded on a 
Breach of Promife in the Defendant for not repairing a Wall 
Parcel of the Houfe agreed to be demifed to IVctjh hy Zancbes ; but 
it is not exprefly alledg'd that Zancbes did demife the faid Houfe ; 
and if there is no Demife, then there is no Poflibility for the De«> 
fendant to repair it during the Term j for Non conftat that there is 
any Term; and a good Exception per totam Curiam^ becaufe, for any 
Thing that appears in the Declaration, the Indenture fealed was only 

2 OR 
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on the Part of the Leflec, and not on the Part of Zancbes the Lef- 
for ; and if the LciTee feals his Part, and not the LelTor, l^ihil en 
perat. neither in Rcfpcft of the Intcreft, nor in R^fped of the 
Covenants; for the Covenants depend upon the Leaie, and the 
Plaintiff's Bond upon the Covenants; and if there is noLeafe, there 
is no Covenant, and by Confequencc no Breach of the Covenant^ 
whereby the Plaintiffs can in any Sort be damnified ; for if the Leafe 
had been made, and afterwards furrender'd, all the Covenants and p^g 
the Bonds for Performance of them h.ld been void alfo; And ad- • 

judg'd ^iod ^(erentes nil capiant fer HUlam. Tefvertm of Counfei 
witht he Defendant. 



Jennings 'verjhs Hatley. 

TH!E Plaintiff declar'd that fuch a Day and Year he recoverM a^'CrtxEl 90^ 
gainft one Baffet in the Common Pleas in an Aition of Debt Atfumpfu. 
on a Bond of 50/. and upon that Recovery he took forth a Special 
Cap* Utlagaf for the Body, Goods and Land of Baffet ^ and fhewed 
the Tenor of that Writ fpeclally, and that the Defendant perceiving 
the Plaintiff intended to ferve the faid Writ on the Goods of the faid 
Baffet^ defired the Plaintiff to ftay the E)cecution of the faid Writ 
till fuch a Day ; and \f Bajjet did not thnt Day p^y the PlaintifF the 
50/. in Confideration of Tuch Si^y of Execution of the faid Writ, 
and for a J. 4^. to be given the Defendant by the Plaintiff for Re- 
ttewal of the faid Writ of Capias^ the Defendant promifed, if^ajfec 
by the Day limited did not pay the 50/. that he would pay it the 
Plaintiff: Vlnd allcdg*d in faSio the Stay of the Execution at the De- 
fendant's Requeft, and tbe Giving of the as. 4^. for the Renewal 
of the faid Writ, and that Baffet did not pay the 50/. at the Day, 
iSc. to his Damage 100 MarKs^ and upon ISion /tffmfpfit pleaded it 
Was found for the Plaihtiff ; and it was allcdg*d in Arrcft of Judg- 
ment, that the Conlideration is ndt good, but void and agAinfl Law ; \^\^^x 0,^11 
itix the Capias Utlagaf is the Queen's Suit j find therefore a Promife be a good 
made in Confideration to ftay the Queen's Suit is not good: For if Ct^nfidem- 
Goods are ftolen from J, S. and a Stranger promifes that in Con- ^'^"• 
fideration J. S. will not profecute any Indi^Jtment againft him who 
ftole them, that he will give him (o much Money, this is a void 
Promife; for it is in Hindrance of the Queen'i Juftlce and Benefit: 
But by Gandy^ Fenner, and Telverton the Confideration is good ; fhr c«p. Uda- 
this Capias Utiagat^ ifTued xipgn the original Suit of the Party, lb the gac 
Benefit which the Queen is to have is by Mean$ of the Party, and 
he is at the Charge of S/fing it fort t^ and bath the Cafrittgt of the iVrit ; 
and if the Party is taken he fhall be in £)(ecution at the Suit of him Execution 
who recovered ; and if the Queen by Virtue of the Capias Utlagaf has of Goods. 
any Goods, fhe is to fatisfy the Party at whofe Suit the Outlawry 
came; but Nota^ Popham faid, that is de Grdtia and not dejurc^y but 
Vopham contra in the Cafe fnpra; for it is merely the Queen's Suit, • 
which the Party neither can, nor ought to delay: For the Queen's At- 
torney may take fuch Goods, although he that recovered will not fue . y^ ^ p^j^ 
fortheni: But Judgment was enter'd for the Plaintiff according to the 17. 

Opinion 
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Opinion of the three Juftices. And in this Cafe it was faid to be ad- 
Mo. 5W, judged between Gatnons arid Laytm^ that if a Man is taken on a Ca^ 
5^7- fias Utlagaf after Judgment, he is in Execution for the Party 5 and 

1 uf\'^' ^ if he efcapesj altho* he was taken at the Queen's Suit, yet the Party 
c^Mod/ioo. h^^ ^"f h ^" Intereft in the Body, that he fliall have Efcape againft 
Comb. 373. the Sheriff, iflnod nota-^ lelvertvn was of Cpunfel with the PlaintiC 

Slade "Verfus Morley. 

4 Co. f 2 b. A N Aftion on the Cafe on zv\' Indebitatus ^JfuMpfitMes well; for 
Ma433,6d7. J\, every Debt implies a Promife, and is a good Confideration in 
faSlo to found an AAion upon. But for a Debt by Simple Contradk 
* Mo. 691. due by the Teftator ♦ no AJfimpfit lies againft the Executors ^ and 
fed vide 9 Co. ^hj^ ^35 openly deliver'd by Popbam Chief Juftice 9 Nov. 44 Eliz. 

2 Brownl • ^^ ^ ^^^ Refolution of all the Juftices of England^ and this to be a 
137. ^ Precedent for all fubfequcnt Cafes. 

10 Co. 77. a. 

Harvey verjhs Young* 

Aaion on ^ & had a Term for Years, and there being a Difcourfe between 

the Cafe for J. hj^ ^nd J. D. about buying that Term, J. S. faid and affirmed 

^^^^' to^. D. that the Term was worth 150/. to be fold, upon which 

J. D. gave J. S, 150/. for the Term: And afterwards J. D. offered 

and enpeavourM to fell the Term again, and could not obtain, nor 

get for the Term 1 00 /. whereupon he brought an . A<%ion on the 

Cafe in Nature of a Difceit againft J. S. and declar'd ut fitfra^ and 

that J.S. ajfetiiit to him, that the Term was worth fo much, to 

which Aflertion J. D. Fidem adbibjns^ did buy the 3erm for fo much 

^ Money, but could not fell it again for fo much Mdney as was given at 

^ firft in Fraud and Difceit of the Plaintiff to his Damages, ^c. and upon 

Not guilty pleaded, it was found for the Plaintifi^ and alledged in 

What Thing Arreft of Judgment, that the Matter precedent .did not prove any 

•ud"'dV^* Fraud ; for it was but the Defendant's bare Aflertion that the Term 

fraud.* ^^^ worth fo much, and it was the Plaintiff's Folly to give Credit 

X Sid. 145. to fuch AflTertion. But if the Defendant had warranted the Term 

to be of fuch Value tp be fold, and the Plaintiff had thereupon given 

and disburfed his Money, there it is otherwise; for the Warranty 

given by the Defendant is a Matter to induce Confidence and Truft 

in the Plairttiflf. Between Harvey and Toung. Micb. 59 EU%. as fowfs 

of the Inner temple faid at the Bar, and that he was of Counfel with 

the Defendant, ^od NQta. 



Boldroe <verfi4s Porter. 

Aftion far >! Nna Boldroe brought her Adion againft Porter^ that whereas (he was 

Words. £\^ j^gfj^ Vam4t^ ^c. the Defendant fuch a Day and Year fpoke-thefc 

2 ^ Words 
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Words of the Plain tiflF: ^by Father [aid tbon baft murdered tby llui^ 
band (innuendo fuch a Man by Name jam defunJi'^ and alledged ubi Exprcis AV 
revera her Father fpoke no fuch Words j whereby the Plaintiff had J^??»«^n <^' 
loft her good Name, and was in Danger of lofing her Goods and ^^^^ ^^ 
Life, to her Damage, Br. And upon Not guilty pleaded it \va$ 
found for the Plaintiff, and alledg'd in Arref! of Judgment, that 
thofe Words, altho' they import in themfelves a Slander, yet it is 
not eiprefly alledg'd in the Declaration that the Plaintiff's Husband 
i»as dead at the Time of the Words fpoken. And if a Man fays of 
7. S. that he has murdcr'd J. D. and J. D.*was then alive, although 
he dies afterwards, the Words will not bear an Action. . But per 
Telverton Juftice, if the Words are, ^on baft poifon'd J. S. although 
J.S. is alive, yet the 'Words will bear an Action, and found in 
Slander^ for a Man may be poifon'd, and ye^not kilPd, for the Poi- 
fon may break forth otberwifei as in Biles, Vomiting, "t^r. And the 
Exception fi^pra was allowed, and Judgment enter'd AW capiat per 
BiUatn. The fame Cafe was adjudg'd between Butler and Painter^ VideCrd 
where Butler brought an Adioh on the Cafe againft Painter for ^'' *57- 
Words fpoke againft J5«/fer as Juftice of Peaces and it was not ex- luit'J^c^f 
prefly alledg'd that Butler was a Juftice of Peace at the Time of Pcace. ° 
the Words fpoken^ and fo adjudged according to Trin. 2ja.B.K. 
between Grey Plaintiff againft Medcalfe^ in an AAion for calling Cro. Car. 
hitn Bankrupt, whereas he was, and had been per mnltos Annos jam ?J** 
uh^ elapfos a Merchant j and becaufe it did not appear exprefly that ^^'^^^^^^^ 
he was a Merchant at the Time of the Words fpoken^ but tantnm 
Mugmentativey it was adjudged againft the Plaintiff. 



BsLth^m "verjks NetherfalL 

TH E Plaintiff declared that whereas, ^c. the Defendant' fuch a 4 Co. lo. a. 
Day fpoke thefe Words: J'.Barbam (Jftnuendo the Plaintiff) bath ^'J"'*'**'' 
burnt my Barn (innuendo my Barn a^ fuch a Place ///// of Corn) and ^^ *' 
tbat witb bis own Hand; and upon ^oft Culp* pleaded, it was found 
for the Plaintiff, and alledg'd in Arreft of Judgment, that the Ac- 
tion did not lie 5 for thefe Words, the Pain tiff batb burnt my Bptrn^ 
are no Slander ^ &r fuch Burning of an Houfe is but a Treipais, and 
all one as if he had faid, the Plaintiff hath cut down my Trees^ and 
fuch like; for to fay a Man has committed a Trefpafs, is no 
Slander: And then the Innuendo (jny Barn full of Corn) will not innuchdo. 
help the Matter ^ for it is the Nature of an' Innuendo to explain 4 Co. 17. b. 
doubtful Words yi where there is Matter fufficient in the Decla- ^^\V\a 
ration to maintain the Adion. But if the Words before the In^ hXo.z^s.'^ ' 
mendo do not found in Slander, no Words produced by the /»- Salk. 513. 
vnendo will make the A6tion maintainable^ for it is not the Na- Comb.4fy4 
ture I of an , Innuendo to beget an A61ion. And all this was 

G allowed 
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allowed by Gaudy and TePverton Juftices (being alone in the King's 
Bench) and Judgment ^od nil capiat per Billam. 

Erode verfus Owen. 

1 Brownl. T ^^ ^^^ Plaintiff againft Erode in Chancery ^ and upon the Bill 

82, 8 J. J-> and Anfwer fuch Matter appear'd to the Lord Keeper^ that by 

Debt on Sta- an Order there he made one Laborer be as Party to the Bill againft 

tttcc 5 El. Qf Brode-y and afterwards a CommifEon went forth in Chancery between 

Ch2nccrv I'^^f^^^ and Erode to examine IVitneJfes: Upon which Commifnon 

Otc;^ff the now Defendant was examined ex parte- Laborer^ and de- 

pofed diredly for Laborer againft Erode ; wherefore an Order and 

Decree was made and conceived in Chancery againft Erode ; and 

upon this Matter Erode brought an Adion of Debt againft Owen 

upon the Statute of 5 Eliz. as a Party grieved by the Oath and De- 

poiition of Owen. And Owen the Defendant demurrM in Law : And 

by Gaudy and TePuerton Juftices the Adion does not lie; for the 

Words of the Statute are, where a Man is grieved and damnified by 

a Depoiition in a Suit between Party and Party ^ and in this Cafe it 

appears, that Laborer was not Party to the Suit^ but came in a La^ 

tere, by an Order^ and no Bill depending either againft bim^ or brought by 

hitn-y fo out of the Statute; for it being penal is to be taken ftrid^ly. 

^arej if upon an jiid Prier he in Reverfion joins, and he is grieved 

and prejudiced by an Oath and Depofition, if he can maintain an 

Oath* A6tion upon this Statute? For clearly by the Common Law he may 

Accainr. have Attaint. 

Shelbury ^erfus Scotsford. 



Affumpfir. 'Tp H E Plaintiff declar'd that whereas he was poiTefTed of art 
X Horfe, and lent it the Defendant to ride to T. and afterwards 
to deliver it back fuch a Day, the Defendant promifed in Confideration 
thereof to redeliver the Horfe on the Day mention^ in the Decla- 
ration. The Defendant by Way of Bar confefled the former Mat- 
ter, but laid the true Property of the Horfe to be in y. S. before the 
Plaintiff had any Thing in it, and that when the Defendant had rode 
to T. and was ready to have delivered back the Horfe to the Plain- 
tiff, the faid J. S. Vi 6^ Armis t? contra voluntatem of the Defendant 
retook the Horfe, which Matter, ^c. the Plaintiff by Way of Re- 
plication faid, that the Defendant fuffer'd the faid J. S. by Fraud and 
Covin to deceive him, to take the Horfe, and thereupon Iffue joined 3 ^ 
and it was found for the Defendant ; and it was moved in Arreft of 
Judgment, that notwithftanding the Verdidt had found the Iffue with 
the Defendant, yet Judgment ought to be given againft him on his own 
Confeffion by his Plea in Bar : But by Fenner and Telverton contra 5 
I for 
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for the Matter alledged by the Defendant does in Law difcharge the Afliimpfir 
Promife by Reafon of the former Property of the Horfe in j, S. and J'^^jJ^^f^^ -^ 
then it is as an Evidion of the Horfe out of the^ Defendant's Pof- ^aw. * 
feflion, which difcharges the Promife, as well as an Evidion of the i Jon, n^. 
LcfTee for Years difcliarges all Rents, Bonds and Covenants in any Eviaioo, 
Sort depending upon the Intereft. ^nte 19. 



Wharton'i Cafe. 

"KJOTJj upon the Arraignment U^barton^ 7oii»^ and Putefoy being Nny 48. 

i\ indidcd of Murder for the Death of ont Halakinden^ it hap- {?,J^J^J"*^^* 

pen'd that at the firft Day when the Prifoners were to be tried, E- for**ihe^^^ 

leven of the Jury appeared and were fworn , but one was challenged Qiiccn. 

by the Prifoners, and fo for that Time the Trial was ftay'd. Upon T*lc5. 

a belles taken for the Queen at another Day when the Jury appeared, ^^?^^^^V^' 

one of the Jurors who nad appeared before, and was Iworn the firft ^^^^ punifn^ 

Day, was now challenged for a Caufe that was in ejfe the fit'ft Day, 

but then not known to the Queen, but which came fince to the 

Knowledge of the Queen's Counfel: And upon a Doubt conceived 

by the Court of King's Bench, Telvertofi Juftice went into the Com*^ 

mon Pleas to know their Opinion ; and the Opinion was, that thfc 

Queen could not have the Challenge now, no more than (he could 

have had it the firft Day after the Juror had been fworn, although 

the fame Caufe continues yet, viz. that the Juror the firft Day, and 

yet is within the Diftrefs of one Mr. Cromer Mafter to U^barton^ who 

ftood indi£led ; another Matter of Doubt was, whether thofe who 

were firft fworn fhould be fworn again, of that the Panel (hould be 

perufed, and the Jurors fworn as they ftand in Order in the Panel? 

Arid it was agreed they fhould be fworti as they ftand in the Panel 

without h^ing Refpeft to thofe who were fworn at firft ; and upon 

this Indidment all the Parties above were found Not guilty of the 

Murder. Wherefore Popbdm^ Gaudy and Fenner fuerunt valde iratiy 

and all the Jurors committed and fined, and bound to their good 

Behaviour, &c. 

Whorewood njerjus ShaW. 

IN Debt by Sbaw Executor of j4. againft Ifboreucood Admi- Mo. 6^7- 
niftrator of F/VW, upon a Bill of Debt made by Field to yf. CraEI.719. 
whereby Field acknowledged to have received of one Prettie Forty ,BrownL 81. 
Founds to be equally divided between A. and B. and to their Ufe : 
And upon Judgment given in the Common Fleas tVborewood 
brought Error, and the Judgment was dfiirmed: The Matters 

moved 
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moved wercf two, 1. Becaufe the 40/. was given to be-equally 

RefervA- divided between A. and S. V.rgo they are Tenants in Com- 

D°b b him "^^'^ thereof, and Shaw ought to have join'd S. with him in 

towho^Ufe the Suit, becaufe Tenants in Common ought to join in per- 

Moncyisde- fonal Adions. But it was over-rur<^, becaufe in this Cafe they 

Aaoipt. ^^^ feveral Debts, mz. 20/. to one, and 20/. to the other,- as 

Debt. ' in the Cafe of 10/. referv'd upon a Lcafc, viz. 5 /. at MichacU 

mas^ and 5/. at Lady-day j yet it is one Rent to be divided 

in Payment. And this Cafe is hot to be compar d to Cafes of 

Intereft, as 20 Eliz. where Land or a Leafe'is given to two 

equally to be divided j for there they are Tenants in Cora^ 

3 Co. 39. b- mon : The fecond Matter was, if Debt or Accompt lay? And 

adjudged, although no Contra^ is between the Parties, yet 

when 'Money or Goods are delivered upon Confideration to 

1 Yen. 318. the Ufc oi J. J. may have Debt for thenj: So is the Opinion 

of Montague 28 H. 8. Tjyer 20, 21. in Core and Woody s Cafe. 

And alfo a Precedent of fuch Adlion of Debt in the Book of 

Entries. 

Baily ^erfus Taylor. 

Cro.EL899. ^T^ HE Condition of the Bond was. That whereas jBe/trjr^/ 
Debt. J[ T^aylor^ had bargained^ &c. to the Plaintiff a Clofe of 

Pafture calfd Otvferby^ and whereas the faid Edward Taylor 
hath already by Indenture of Mortgage mortgaged to Jerome 
Smith dwers Lands in Gomerby, whereby the Clofe of Tafiure 
abovenamed is either mortgaged^ or fuppofed to be mortgaged^ 
upon Condition for Taytnent of a certain Sum at a Day yet 
to come I if therefore the faid Clofe of Tajiure^ at the T>ay 
mentioned in the faid Indenture of Mortgage^ be redeemed and 
fetfree^ and difcharged from all Tit heSy &c. which may grow 
by Reafon of the faid Mortgage^ that then^ &c. The Defen- 
dant pleaded in Bar, that the Clofe mentioned in the Con- 
dition was not mortgaged to Jerome S^/tith^ (^ fie dicit quod 
Claufum prdiy &c. fuit redempi liber at* (jy exonerat\ (jrc. The 
Plaintiff replied that the Clofe was mortgaged to the faid Je- 
• rome Smith; and thereupon Iffuc was joined, and found for 
the Plaintiff: And it was moved in Arrcft of Judgment, that 
the Replication was not good, for the Plaintiff ought to have 
replied that it was mortgaged to the faid Smithy and not fe^ 
deem'di and not to have faid only, that it was mort- 
gaged; for although it was mortgaged, yet the Condition 
by the Mortgage alone is not broke; for it may be, Non 
objiante the Mortgage, that before the Day limited it was 
redeemed: Like the Cafe of Debt upon Bond to ftand to 
the Award of J. S. if the Defendant pleads Nullum fecit 
Jrbitrium^ the Plaintiff, by Way of Replication ought to 
ihew the Award inCertain, and affign a Breach, and yet the 
I Defendant 
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Defendant ihall have no Anfwef to the Breach. But on the 6ther 
Side it was faid, that thi^ Cafe in Queftion is not like the Cafe of 
an Award ^ for there the Defendant's Plea is fo general that he 
does not offer any Iflfue^ arid thereforie the Plaintiff^ by his Replica- 
tion ought to fhew the Whole in certain, and lay a Breach ; for 
otherwife no Caufe of Adion appears to the Cotirt ; and there alio 
the Offer of the IflTue cortieS ifirom the Plaintiff*: But in this Cafe 
of the Mortgage, the Defendant by hiis Plea offers an IflTue, viz. 
that the Clofe was not mortgaged, which i^ a particular Point to 
which the Phintiff^ ought to ariiwet ; and fo he does when he re- 
plies, &c. that the Clofe was mortgaged • and then are the Parties 
at a certain Iflue, and fo he need not alledge that it was not re- A Thin^ 
deemed ; for no Redemption iiiall be intended^ becaufethe Defen- nJ^n^*^^^ 
dant pleads it was not mortgaged. Like the Cafe, where an. A ward jnfcoj'jd rb 
is made, that if J. S. pays to J. D. ten Pbunds, then J. D. fliall af- be rcdccm'd, 
jfiire to J* & the Manor of D. and they are bound t<J perfoirm this wnlcfs cx- 
Award : In Debt brought upon this Bond againft J. D, if he pleads Tf^^ ** 
that J. S. has not paid him the ten Pounds, it is a good Replica- ^ ^^ ' 
tion for J.S to fay that he has paid him the ti?n Pbunds, without 
faying further, that J. D. has not aflTured the Manof of D. fdr when 
the Plaintiff has given a dired Anfwer to the fpecial Matter al- 
kdg'd in the Bar, he need not make any further Addition : The 
fame Law if J. S. is bound to marry the Daughter of 7. D. on 
Eafter Day nexty in Debt on this Bond if J. s: pleads in Sar, that 
the Daughter of 7. D. dy*d before Eafter^ it is a good Plea ; and it 
is likewife a good Rteplication to 4y, that the Daughter was alive R^^P'^c^'^on- 
on Eafter Daj^ without faying further, thiat he did not marry her ; 
(^i) becaufe a fpecial Plea in Bar is always anfwer*d with a fpecial W Yd. 78. 
Replication in that Point which is alledg*d; and (hy Popbam Chief ^^^^^^'^^^ 
Jnftice) it iS a good Replication in this Cafe, becaufe thi? Mortgage /show! 148. 
isfuppofed to be made between a Stranger and the Defendant, to iShow. 359. 
which the Plaintiff" is not privy ; and therefore he (hall never fpeak ^ Sahd. loj. 
of any Redemption, for by Prefumption he cannot have any Notice 
of Ads done between the Defendant and Jerome Smith a Stran- 
geir 5 and accordingly Judgment was given for the Plaintiff by 
Popbamj Tenner and TelvertoH. But Gaudy contra. Tchrrton of Coun- 
lei with the Plaintiff; 



King ^erfus ttobts. 

TH E Sheriff madfc a Warrant to four Men & cuitibet eotitm^ qmd ^^ ei 
ipfi caperent J. S. two of them take him, and J. S. promifes Koy 47/ 
J. D. at whofe Suit and Requefl: he was taken, that if he would Aflumpfic ia 
difcharge him from the Arrefl, he would pay him 10/. quando requi^ 9®"^"l5''»'.^ 
fitus^ ec. J. D. difcharg'd him from the Arreft, and brought yf/: ehrrgeVJim 
fitmpfit for the 10 L and it was found for the Plaintiff. And Lowe mov d an Arrcft« 
in Arrefl of Judgment, that the Confideration is not good, becaufe the Warraoc. 
Arreft was not lawful, the Arreft being made by two ; whereas by 

tt the 
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the Authority gi^cn by the Sheriff it ought to be by four, or 
bne only s ahd theti a Promile to pay Money to be difcharg^d 
frofaa aji illegal Arreftj is no good Confideration ; for falfe 
Imprifonnlent lies on a tortious Arreft : £tiod fuit concejfum 
per Cw\ if the Arreft was illegal. But fer Gaudy and Tel- 
verton the Arreft is {a) Well made ; for Warrants in this Kind ■ 
are not to be coinparM to other Cafes of Authority to make 
or take Livery j for if a Letter of Attorney is made to three 
ccmjmSiim & dimfim^ two cannot taake Livery by 38 Hen. 8. 
T>yer 62. a. and 27 H 8. ^. b: The fame Law in the Cafe of 
a Bond, where three are bound & quilihet eorum^ the Bond 
cannot be 'ftied againft two : But a Warrant to make Execu- 
tion, or fuch like, ought iiot to be conftrucd fo ftridly ; for the 
Sheriffs Intent was to have the Party arretted, whether by all 
or any of them ipfi non rtfert i then the Arreft being law- 
ful, the Confideratbn is good. Fenner contrary ; for an Au- 
thority to reftrain Liberty ihall be taken ftri&ly ; and in this 
Cafe, when the Arreft is made bv two only, it cannot be de- 
termined the Arreft of which ot them it is \ as (by him) it 
was lately adjudged in Chancery on a "^Commiflion to fix, rout 
or two \ and it was executed by three^ and awarded to be 
void and without Warrant. 1^ota\ in this Cafe the Venue was 
miftaken, viz. Wejport for Weftport^ with (r)j and therefore 
the Judgment was ftay'd. 



Wilcocks verjits Lovelace. 

REplevim the Defendant avow'd by Reafon the Plaintiff 
held certain Land in 2). of him, by Fealty and certain 
Rent, as of his Manor of 2). and for fuch Service arrear he 
Avow*d the Taking ; and IlTue was join d between the Plaintiff 
and the Defendant upon the Tenure, and the Venire facias 
was awarded to 2)- and it was found ag&inft the Avowant 1 
and upon Judgment giveii in the Common Pleas, the Avow- 
ant brought a Writ of Error in the King's Bench, and alfign'd 
for Error, that the Venire facias ought to have been as well 
from the Manor of 2). as from the Viil of 2). for Notice upon 
the Trial (the Iffue being upon the Tenure)- arifes as properly 
out of the Manor of 2). as out of 2). where the Land lies 1 
and this was allowed for Error. Nota ; the Place where the 
Land lay was call'd Kingfdaane^ and the Manor of which the 
Tenure was, was call'd the Manor oi Kingfdowne. And (by 
Fenner Jnftice) the Difference is, where the Tenant holds his 
Land as of a Manor, and where he holds as of a Seigniory in grofs % 
for where the Avowant has but a Seigniory in grofs, there the 
Venue ihall be only where the Land lies ; but where of a Manot 
which is local, and which by Intendment has Freeholders, there 
z the 
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the Trial ihall be as well from the Manor, as from the Place ^heire 

the Land lies. And a Difference was likewife taken and agreed^ 

where it appears by the Record, that the Land lies in D. and is 

held of the Manor of D. in D. and where of the Manor of D. 6n« 

ly y for in the firft Cafe the Venue from D. 6nly is fufficient, be^ 

caufe both the Land and the Manor appear t6 be in D. but in th6 

other Cafe the Venue ought to come from both ; quia ndn conJlat$ 

that the Manor and Land lie in one Vill, and the Manor ot £>. Vi<)e j€ 8| 

may be in S. or V. as well as in £>. and fbr this Reafon the Judg- 17 Car. u 

mcnt was rfeversM. And Pretedents were fltewn accordingly. ^- *• 



Core ^erjiii Mortoli; 



TH E IPlaintiff declared, thdt Whereas he wa3 a %6dA And hyat cixk'Ef.^c^ 
SubjeSts and of a good Rej^utation^ ^c. the Defendant fpoke Forfworn. 
thefe Words of him, Tbm art a falfe and forfworn Kndve^ and tbOf Perjured. 
/ mU prove^ for thou forfwore tby felf againft Peter Rumball in fbt 
Hundred Court : And upon Non culp^ pleaded, it Was found for the 
Plaintiff* but adjudged ^tod nil capiat per billam ^ for the Words, 
as they are laid, wilh not bear an Adion ^ for forfworn^ b^ it felf^ 4Ca i;. b. 
does not import Slander $ otherwife tf the Word perjured. And Mo. 365. 
forafmuch as the Plaintitf* in this Adion did not fhew that there 
was any A6kion depending in the Hundred Court between Peter 
KumbaU and fome other^ in which the Plaititiff was produced iot 
a Witnefs, which might have induced the Word forfworn to have 
been equivalent to the Word perjured s for this Reafon it was ad« / 
judged againft the PlaintilF; for perhaps in Difcourfe between S nm^ 
ball and the Plaintiff in the Hundred Court, voluntarily between 
themfelves, the Plaintiff might /«w^ fomething falfly ; and the De- 
fendant might thereupon fay^ that he ^t& forfworn i which does not 
found in any Slander. ^ 



H E Jurors prefehted that Pentotij Pecke^ |?r. 20 A^. 44 Indiamcnt 
_ Eliz. Vi y armis ^ manu forti unum Meffuag' in Penton ^"/^c ^^^ 
in Qom^ Stafford', exifiem folum & liberum Tenennntum cujufdam ^ , 
Ja. Skrimfhire, illicite ii eontra formam Statutiy &c. ingreffum fe^ 
ceruntj ac prafatum Skrimfhire a poffeffione fua^ ^ci tunc ^ ibi(f 
expulerunt S diff ^c. And two Exceptions were takm to this 
Indi^ment^ i. Becaufe ^tis found that Penton^ ^c. unum meffaaginm 
ingreffum fecerunt^ where it ikould be (in) umm mejfkagium j for 
as it is in the ladidment, it is not good Lain : Otberwife if it 

was 
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was unum meffuagium ingrejji fmrunt ,- fed non allocatur '^ for 

either is fufficient 5 and alfo it is not falfe Latin^ altho' it is 

not fo elegant and good Latin^ as if this Prepofition {in) was 

in the Indictments l. Exception was, becaufe the Indidment 

* Palm. 4x6. !s {exifiens) and does not fay "^adtunc exiftem j fo that non con^ 

% Ro. Rep. n^f iohofe Freehold it was at the Time of the Entry. Sed 

1^ 131. \non allocatur; for when it is found that fuch a Day they en- 

cro.Ei.754- terd into a Meffuage {exiftem) folum dx liber urn tenementum^ 

fuiic 'T ^^* ^^ ^^^^ {exifiens) muft neceffarily refer to the Timd 

1 1 Buy 177. and Day of the Entry : So has it been taken before, upon an 

Indidment for the Murder of one Sa^age^ where the IndiA- 

ment was^ that J^ S. fuch a Day and Year in ipfum Savagei 

Salt jp. infultum fecit dr percf^Jfitj dans eidem vHam plagam mortalem j 

4 Mod. 291. and adjudged good without faying {adtanc) dans : OtherWife 
STdTanSJ* ^^ *^^ Indidment had been percufftt & dedity for then without 
^f Deach. the Adverb {adtunc) it would not be good ; for the firft Stroke^ 

and the mortal Stroke^ might well be at feveral Times 5 but 
where the Participle {dans) is join'd to the Word percufftt^ 
there it cannot be taken but that all was at one Time. TeU 
verton of Counfel in Maihtenaiice of the Indictment to be 
good. 

Semayne ^erfus Grefliaitt. 

Cro.El.908. (^^cfham and one ^eretf&rd were Jointenants of an Hou(e 

5 Co. 91. VJT in London^ in which Houfc Beresford had feveral Goods 1 
^^j^* J ^. and being indebted to ^m^«f, and Judgment given againft 
Cafe. ' him for the Debt, dy*d pofTcfTed of the faid Goods, in the 
Vtiorenann. faid Houfe : Grejham continued pofTeiTed in the Houfe by Sur- 
Executioii. ^j^^j. . Semayne took Execution for the Goods of Beresford\ 

the Sheriff of London^ taking with him a Jury to praile the 

Goods of the faid Beresford. came to the faid Houie to ferve 

Ae Execution 5 which Qrejham perceiving, before the Sheriff 

had entered the Houfe, ihut the Uoor of the faid Houfe, and 

would not fuffer the Sheriff nor the Jury to enter to view and 

praife the Goods \ whereupon Semayne brought an A&ion on 

the Cafe againft Grejham for difturbing the faid Execution, and 

Where the declar d upon all the preceding Matter. And (by Fenner and 

Sheriff may Yeherton) the Adion does not lie ; for Grejham has done no- 

S^rcodo ^^^^S ^^^ w^^* ^^ "^^y lawfully juftify, e^/>- fliut his own 

Execution. Doors. And altho' the Execution had been for th& Debt of 

\^^\^^J Grejham^ yet before the Sheriff's Entry into the Houfe it had 

Ante 19. been lawful for him to fliut the Door; for, unlefs it is upon 

a CapiasXJtlagatum^ which is tbe Qjaecn's Suit, for the Contempt 

\ of 
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of the Parry, it is not lawful for the Sheriff to enter the Houfe a 1^6. Rep. 
unlefs it is 6pen y as * i8 jBi. 4. — is : Concejpm by all the Juftices, ^^J- _ 
contrary to the Book 18 £. 2. f Execntion. And alfo in this Cafe cutl^ iS* 
(^fer Fenner) if the Sheriff himfelf might have entered, yet it is not f Fin. Exc- 
lawful to bring a Jury into the Houfe to praife tHe Goods j for it cution i^u 
uras very inconvenient to have fo large a Company in an Houfe, 
and might be prejudicial to the Party, by the Lofs of the Goods, 
&c. Popbam contra^ becaufe by this Means Juflice is hinder'd 5 for 
Execution is the Effeft of the whole Suitj and if Execution cannot 
be made, but is prevented by this Means, then it will be in vairi 
to fiifc ; and therefore he conceiv'd the Book in 18 E, 2. Execution^ 
is better Law than 18 £. 4. and he was of Opinion that upon an 
Execution between Party and t^arty, the Sheriff might enter and 
break the Door ; to which Fenner Juftice anfwer'di that if the She- 
riff might by Law in fuch Cafe break the Houfe, then alfo clearly 
the Artion does not lie ; for then, altho' Grefham fhut the Door of 
the Houfe, it was the Shetiff 's Fault that he did not break it : 
^lod Telverton granted afterwards, frin. 2 Jdc. Judgment wai gt^ 
vtn againfl the Plaintiff per totam CnriatH. 



;&.ede ^erjus Bferelocke* 

Judgment is given againfl Berehcke in Debt of ib6 /. in the C6m^ cro. ISIit^ 
mon Pleas y and after the Judgment he enters into a Statute to 734, 8i&. 
y. S. and dies Inteflate ; his Widow takes Adminiflration, and re- Co- Entn 
moves the Record of the Debt recovered aginfl: her Husband into j*3J.^^„| 
the King*s Bench by -Error, and pending that Suit pays the Ddbt j^^ g,. 
upon the Statute to J. S. .and afterwards the firft Judgment is afr 4 Ca 59, 60. 
firmed. And in a Self e facias againfl the Adminiflratrix to. have * And. 157. 
Execution, (he pleaded Payment of the Statute, beyond which fhe fjij^uig.^^ 
had not Aflets. And thereupon the Juf^ices of the King's Bench pie, 
being divided, vi%. Popbam and Gaudy againft Fenner and Telverton^ Adrtini^r^- 
it was referM to the Opinion of the other Juftices • and by the 'ojj: 
greater Part of the Juflices joining with Fenner and Telverton^ it was i^u^^g„f^ 
adjudg'd a good Plea, and that the Payment of the Statute was no bc^iaavir. 
^Devaftavit'y for at the Time of the Execution of the Statute fhe AaUtuQue^ 
cduld not plead the Judgment in the Common PIms, becaufe it was ^^* 
doubtful whether it would be affirmed or not ; then the Payment 
and Difcharge of the Statute was no Fault in the Adminiftratrix^ 
for fhe tould not have Audita i^terela^ nor any other Remedy to be 
freed from the Payment of the Statute at the Time of the ExecU'^ 
tion fued* 
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Abraham ^erjus Wilcox. 

Replevin. ^ ■ ^Enaht in Tail of the King's Gift by Deed deliheraf de^ r^- 
The King. I cordo & ibidem remaneps conveys bis Land to the King in 
A Grant to JL Fee : And adjudged good, altho* the Deed be not enroited ; 
b>°? ^^P^ for the King does not take by the Enrolment, but by the Deed j 
Rcll^rd but fo ^^^^ *« ^^^ ^^ *^ Principal, and the Enrolment biit a Proof 
not record- that the Deed is of Record ; and altho' it is ufually faid in the 
td« Books that the King cannot take unlefs by Deed inrolled, that is to 
be underftood, unlefs the Deed made to the King \s recorded ; yet 
it is no^ fufficient to make a Deed of Land to the King, and throw 
it into the Exchequer, or other Court of Record • or after fuch 
, Deed is made, to leave it in Court ; but the Party ought to deli- 
ver it of Record in Court, and to be endorfed by the Officer, ^od 
wftit T. S. tali dicj and delivers into Court fuch a Deed to the 
Ufe of the King, and then that countervails Enrolment. Vide for 
this the Books 37 H. 6. 16. and la H. 7. Vavifor in Crooki^s Re- 
ports i and in this Caie per tof Curiam^ nullo contradicente. 

* 

Chanudflower verfus Preftley. 

Cro.EI.e14. A ^*" covenanted upon Payment of 10/. by J. S. that J.S. 
Key 50. xi. fiiould have fo many Tuns of Copperas, and enjoy it without 
Covenant, lawful Difturbance by any Perfon r J. S. brought Covenant, and 
Breach af- (hewed the Payment of the fb/. but that he was interrupted and 
^^^ " difiurbM in the Enjoyment of the faid Copperas : And it was mov'd 

^^^ . by CrooAr, that the Breach is not well aflign'd ; becaufe it is^not 

1 Sand. 177! ftcwn by whoth he was difturb'd, nor that he ^aslegitimo mode di- 
1 Lev. 501. fturVd, according to the very Words of the Covenant ; for though 
- ] Sid. ^6. the Plaintiff in Covenant need not fhew in fpecial the Title by which 
1 Mod. 25K)» jj^ ij difturb'd, becaufe by Prefumption he cannot know it ; yet in 

afligning the Breach he ought to purfue the Words of the Covenant : 

Et alhsatur per Qiriam. 

Barnes ver/us Worlicb. 

Koy 41. ^ •y* ^^"^ ^^^'' ^^^ ^ Year, and took 5/. Intefeft at the End of fix 
Mo. 644. t/ • Months : Popbam and Gaudy Juftices were of Opinion, that this is 
Cro. Jac. 25. (a) not Ufury ^ for it is not ultra 10/. for the 100/. for altho* J.S. 
in) Cro. Car. (q^j^ j./ Jntercft at the End of fix Months, yet that is not ultra the Rate, 
I Buift. 17. • ' -for 
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for it will be as if the too /. had been lent biit for fix Months : 

Like as if k Man lends 100/. for a Year, and takes the Pro- AttdJwQuc- 

£ts of a Manor to the Value of 10/. pei^ Ann. altho' the Pro- wh« (hftU 

fits are received every Day of the Year ,• yet that is not Ufury. be ufnrf . 

But Tenner and Tekerton ^xxKxots conirh\ for this Cafe in S'*f- '3-ei- 

Queftion is not to be compared to a Mortgages for the Statute, ' 

which allpvi^s the Mortgage, muft ncceflarily allow the Profits 

to be taken as they naturally arifc: But here, when 106/. is 

lent for a Year, the Statute intends that the Profit and In- 

creafe of the 1 00 /• ought not to be received 'till the End of 

the Year ; for if the 5 /. Intcreft is received at the End of the fix 

Months, then he to whom the 100/. is lent, has but the Ufe 

and Profit of 95/. for the whole Year j and the Statute is to - 

be taken ftridlly againft the Offender, and largely 'in Puhi{h- 

ment of the Uiury ; and therefore if 100/. is lent for a Year, 

and he who lends it within two Days after takes back 10/. it 

is Ufury : And in this Cafe when J.S. takes 5 /. Intcreft at the 

End of Ac Months, now it is to be prefumed, he will lend 

this 5 /. and take Intcreft for it within the Year, as he well may, 

which is more than the Statute allows , for the utmoft Gain of 

100/. in Money for Intereft ought to be by no Means but 

10/. by the Year. And, Judgment was given, by the Opinion 

of all the Juftices of England^ againft the Plaintiff. Ttherton 

of Counfel with the Defendant. 

Gibfon wrfus Holcraft. 

IN a Prohibition, the Suggeftion to ftay the Suit in the Spi- Prohibition, 
ritual Court for Tithes was, that the Abbot of Vale Royal «»[• 5» h.8. 
in Chejhire was feifed of the faid Parfonage of W. and of the yjj;""* 
Grange of T)arnal, whereof Tithes were demanded by the Prcfcriprioo. 
prefent Parfon of /F. and that the faid Abbot and his Prede- JJ^JJJ^;;- ^ 
ceffors from Time whereof, dye. were feifed of the faid Par- ^yoid. *" 
fonage oflT^ and of the faid Grange of 7). in their Demefne 
flSj &C4 in Right of their Abbey ; and ratione inde ftiewed - 
the Unity of Poffeffion in Difcharge of the Tithes, upon the 
Statute oJF 3 1 jfi/1 81 To which the Defendant pleaded that the 
faid Abbey was founded 5 JS. i. (which is within Time of Me- 
mory) and ihewed and confefTcd the Unity of the Parfonage, 
and of the Grange after the Time of the Foundation. And 
upon the Motion of Cooke the. Attorney General {per totam • 
Curiam) the * Plea in Bar is good ; «nd it is not neceffary to *Hobou. 
traverfe the Prefcriptipn, for the Shewing of the Founda- 
tion, pf the faid Abbey ,to be after the Time of Memory, 
is a iufficicnt Confefling and Avoiding : But if the De- v,dc Mo- 
fendant againft the Suggeftion of the perpetual Uf)ity, jas, 
would fliew that the Demefncs before the Statute, and */J;,*f^";^ 
in the Time of the Abbot, were in the Hands of 'the 

Farmers, 



3i 



Hill. 4? Eliz. B.R. 



Farmers, iSc there be ought to traverfe the Prcfcription ; for al- 
though the PoflTeflion was chafgeable in other Hands, yet as to the 
Fec-fimplc which rcmiin^d in tne Abbot, it is a Difcharge in Right. 



Indidment 
on 8 H. 6. 



Fitz-WiUiamV Cafe. 

rr^JUiam Btz-tVitUam was indifted upon the Statute of 8 Hen. 6. 
^^ and that Indidment being in Force, he was indited again up-> 
on the Statute upon the fame Day, and upon the (ame Entry. The 

Certiorari, firft Indidment was removed by Certiorari into the King's Bench i 
and upon the fecond Indi&ment the Juftices of the Peace in the 
County of Ejfex^ where the Indidment was taken, awarded Refli- 

Keftituiion. tution ; and before it was executed, a Certiorari was delivered to Sir 
Thomas Mildmay^ one of the Juftices of Peace, who refufed to open 
it before he had fppke with his Companions, and did not grant any 
Superfedeasy whereby R^ftitution is made ^ and afterwards the In« 
didment is removed into the King's Bench, and Re-reftitution prayM 
for JVilliam Fitz-tVilliam i and it was granted per totam Cmriam upon 
great Deliberation ^ for the Certiorari coming to the Hands of one of 
the Juftices, is in it felf a Prohibition to them all, (for the very 
Words are. Coram nobis vdumus tefminari^ i3 non alibi) and thereby 
the Hands of the Juftices are tied up ; and it was a Miiclemeanor 
in Sir ^'bomas Mildmay^ that he did not obey the Writ ^ for it is, 
Ctiilibit iorum s and he was feverely reprimanded by the Court. Vide 
I R. 3. 4. Certiorari to remove an Indidment, which Indidment 
bore Date after the Certiorari-^ and 6 Hen. 7. 16. per Kebkj if after 
the Certiorari delivered the Party does not fue for the Removal, but 
lets it lie, yet the Juftices cannot proceed in Execution : But Hub* 
contra there. But Bro. in abridging the Cafe, agrees with Kebte. 
And 7 EH%. Dyer 245^ in fuch Certiorari^ altho* the Day of the Re- 
turn is paft, yet it is a Superfedeas by Reafon of the Words {Coram 
nobis & non alibi)* Vide i^^J[f. 8. Tclverton of Counfcl with If/U 
Ham Fitz-tVilliam. 



Saperfedeas. 

Ke-refiita- 

tion. 



Contempt in 

{uftice of 
^cace. 

Br. Cenlo- 
mri 19. 
Br. Rccor- 
d«rc 8. 



Cro. £1.914* 

Error. 
Aftion for 
Word^ 



Shire ^erfus King, an Attorney. 

A Man fpdke of an Attorney thefe Words, Tbon art a paltry FeU 
lowy thy Credit is fallen^ tbou dealeft on both Sides^ and dofi de^ 
ceive mdny tbat trnft tbee. And allirin*d upon Error, that the Words 
give Caufe of Adion j for altho' an Attorney may deal en lotb Sides 
as an Arbitrator, yet all the Words being coupled together^ ought to 
have Reference to his Calling, and cannot be taken but /;/ fyialam 
partem. Telverton of Counfel with the Plaintiff. 



Tafch. 



G 
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Yaites verjits Gough. 

Ougb was indebted to Cowper in 20/. who dy*d Inteftatc^ ani Mo. Mo, 
Frances his Wjdow took Adminift ration, and recovered by Crajtc. 4. 
Judgment againft Gougb ; but before Execution dy*d In- ^^^ ^*?^ 
teftate; whereupon 2^//fj took Adminiftration of the Goods of p^j^y""^* 
Gomper^ and brought a Scire facias againft Goiigb upon the judg- Adminiftm- 
^1en^ . And by. Popbanty Fenner and Telverim it does not lie • for 'or- 
the one Adminiftrator is not privy to the other ; and this Scire fa-- ^g^'/'* 
das being grounded upon a Record, he, who will have an Adioh ^m,^.'^^ ' 
Bpon this Record, 'ought to make himfelf privy to him who was Cro.Car. 
Ijeforc^ Party to tiie Record, which cannot be in Ais Cafe ^ for each 208, 127. 
Adminiftn&tor claims by Commiflion, and qiiafi by a collateral Au- ^*^^ P- 
ihorrty one to the other; and therefore the Opinion of Fitz-Her- c.\*'* ** 
h^rt zfiHen. 8. 7, is not Law. And Benlowes Serjeant cites a Cafe 3^^^^ 18 
z%Hen. %. adjudged contrary to the Opinion of Fitz- Herbert. But 1 And. ij. 
(by P^baffi) if an Executor brings Trefpafs for Goods taken out of Mo. 4. 
his own Poffeffion, which were the Teftator's, and recovers and 
makes his Executor, and dies, altho' the Record i^ general ; fo that 
non coftfiat^\itt\xtx the, Goods, for which the Trefpafs was brought, Trclpars. 
were the Teftator*s or not ; yet if the Executor fues Execiution, he Aflfcti^ 
fliall have them to the Ufe of theiirft Teftator ; for fo welre they 
adjudg'd in his Teftator to be Aiffets, viz. the Damages for the Ta- 
king of the Goods: But if an Adminiftrator bl('ings fuch general 
Ai^ion for Goods which revera were the Inteftate\ and recovers 
and dies, his Adminiftrator (hall have Execution of the Judgment, 
qnia mn confiat by the Record to whom the Goods belonged : But 
when he recovers, then the Adminiftrator of the firft Inteftate (hall 
compel him in a Court of Equity to pay him as much Money to the Chuncery. 
U(e of the firft Inteftate, as he had recovered before. S^oi ncta. 
Witty Diverfity. 

Arundell.a;er/^ ArundelL 

THE Cognifancc of a Fine was taken by Roger Manwood^ Efq; one Cro. Tac. n. 
of the Jufticesof the Common Pleas, who was afterwards made CrcEl. 677. 
a Kniffht and Chief Barbn of the Exchequer 5 afterwards the Party Error on m 
fued forth the Fine, as is ufual, and took a Dedimus potefiatem (which i^'^^'jj^^ 
muft of Neceflity in Date over-reach the Cognifance) to S\t Roger Error af- 
Manvcoody Knt, who returned it, refpons^ ittfranominat* Ro^ Maffwood j fign d con- 
and afterwards the Fine is made perfeft, and receiv*d by the Juftices "****y '« 'h« 
of the Common Pleas. And now it is alledg*d for Error in Faft, «^««onL 
that Roger Manwoody who took the Cognifance of the Fine, was not a 
Knight according to the Authority given him by the Dedimus^ Sc. And 
adjudg'd that it mould not be aflign -d for Error ^ for it is contrary to the 

K Record, 
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ESoppeL 
Tritl. 
Heralds. 
Mifcbiet. * 
Avtrtaent. 
Dedpotcft. 
Aarhority to 
two, one 
takei. 



Record, and contrary to that which the Court has accepted 9 and 
by the fame Reafon he migfit fay that there was no fuch Bufger Man* 
w»4 in rerum naturd ; which cannot be, hecatife the Record is o« 
therwife, which i^ all Eftoppe! i and moreover it is inccrtain how 
this Error ailign'd in this Manner ihall be try'd, whether by the 
Country, or by the Hefalds, who make a Regifter of the Knights. 
It would likewife be miichievous to futfer fuch Al&gnment ofEr- 
rors ; for this Averment may be taken to all Fines acknowledged by 
Dedimus Poteftatemj altho' they were paft loo Tears ago. Aild (by 
Popbam) there are but two Sorts of Cognifanee of Fines, vim. by 
Coinmiflioh, i. e. Dtdinms Poteftdtemy or in the Comt of Coitlmon 
Fleas I if a Dedimus Potefiatem is awarded to two, and onii of theA 
takes the Conufance of a Fine, dnd this Fine is afterwai^S inhM a^ 
in the Common Fleas ; yet the Party may well have fiMdr dpoti 
this Fine, viz. that the Conufance was without Warrant ; for this 
is not contrary to the Record, for the hedimns Pcttfiaim ti FArtet 
of the Record, and the AiEgnmetit of Errors agrees With it : But 
if fuch erroneous Cognifanee oti Dedimus Pctefiatem \i tiikeli, and 
the Fine is afterwards drawn up as a Fine acknowledged in Courty 
now no Miftake in the Dedimus Potefiatem fltall avoid it ^ for it 
fliall be adjudged as a Fine acknowledge in Court only. And i£ 
J. S. has a Wari*arit of Attorney for J. D. and it is taken by 
a Judge in the Con^mon Fleas, and the Record is accepted in 
Court, it fiiall not afterwards be averM that there is nd fueh J^. S* 
becaufe contrary to that which the Court has recorded ; yet it the 
. Judce had been informed of it at firft, he wouM and ought to h^ve 
ftay d it And in the Cafe of a Sheriff, aitho' a Man cannot avef 
contrary to that which he returns, yet he may fay, that he who has 
tndorfed his Name jon the back Side of the Writ, tSc. was not She^^ 
riiT^ becaufe by the Common Law, until the Statute of J$. 2» no 
Sheriff nor OfHcer ufed to put their Names to their Returns ; and 
therefore this Averment, that he who made the Return is no true 
Officer, is not taken away by the Statute, but remains as a Thing at 
the Common Law. 



Renim of 
the Sheriff. 
Scar. £. 2. 



Lewis ^erjus Adoa 

Aaion for H^Hou ate a perjured Knave^ and that will be proved by a Stake 

Word*. -■ that ftandetb between the Gronnd of J. S. and J. D. and adjudged 

not maintainable j for altho' the firft Words by themfelves will beac 

an A6tion, yet they are qualified by the fubfequent Words ; and 

4ta. 18, 19. this Word [^and'] is as much as this Word [for]; and fo it appears, 

M«. ii^. that this Ferjury wherewith the Plaintiff is charged, is refer'd to the 

Proof of a Thing infenfible, viz. a Stake : As if the Defendant had 

faid, Tbou art a 9'biefy and tbat will be proved by the Apples tboii 

fioiefi off my Srees ; this is no Slander, for the fubfequent Words ex* 

plain die former Intent ^ andftealing Apples from tic Tree is not 

Felony. 



Mo. 666. 
Yelr. 10. 
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Huys verfus Wright. 

HE Plaintiff doclar d^ tl^t whereas (everal Suits^ &c. Attump&t^ 
were between the Piaintiff and Defendant^ they fub- 



fnitted' them to the Award of ?• S. and promifcd each other 
to perfoim it; and fliewed farther, that in Eafier Tcnoy fuclp. 
d Year, in (^ fuper 20 Mail 7. S. awarded that the DefeiH 
daift fiiodd impofferom fiircoaK ftich a Suit^ and alfo releafo 
to the Plaintiff alt Demands; and allcdg'd infdSio that after 
the {aid 20 Mm in the fame Eajier Term, the Defendant di4 
not fttfceafe the Suit, but profecuted it, and had Judgment ^ 
aiod alfo that be did not releafe, Crc. And upon Non jyfumpfi$ . 
pleaded it was found for the Platntif£ And T'aMfaU Serjeant 
mov'd in Arreft of Judgment, that the Declaration was not 
good ; for it appears by the Plaintiffs own Shewing, that the 
Defendant bad Judgment in Eafier Term, and every Judg'* 
ment has Relation to the firft Day of the Term i then the ra RelAtiiqi 
Mali being in the Middle of Eafier Term, and the Award 
being that the Defendant after that ihould furceafe his Suit i 
y. S. has awarded a Thing which eould not be performed ; 
for the Suit was ceafed before by the Jtidgment, which relates 
ad laitium Termini^ and fo could not be fiay*d by the De- 
fendant ; then this Matter before being affign'd for one fireaeh, 
upon which to have greater Damages, and the A ward being in that 
Point impoflibie to be performed, the Plaintiff ought not to have 
his Judgment : But it was refolvd per totam Curiam^ that the i^|,,^d,^ 
Plamtiff ihould have Judgment for two Reafons : i. Becaule Ter«i (bnU 
if the Exception ibouid be taken as before, ws^ that by the ^Jj'Jj jj^ 
Judgment relating to the Beginning of the Term, the Award Sii^ 
to furceaie the Suit is void ; then it is as if fudi Thipg bad never 
been awarded, and then the Affignment of the Breadi of tbe 
Award in that Point i^ alfo void ; and fo no Damages given as Dtiiui|ef« 
to that Point, but only for the other Breach afld^n'd for not 
making the Releafe* 2. (By Topham) altho* in judgment of 
the Law every Judgment relates to the firil Day of the Term; 
yet in this Cafe, the Plaintiff having exprelly alledg'd m his 
Declaration, that after 20 Mali the Defendant profecuted the i Sid. 373; 
Suit to Judgment, altho* it appears to be all in one Term ,- yet '^^tt™^ 
the Defendant ought to have taken Advantage of it by a fpecial 
Demurrer thereupon, bccaufe it is fpecially laid down in Time 
one to be after the other j and he having in this Cafe taken If- 
fue upon tbe Point of tii« A^on, viz. Non affimpjit $ the other 
Matter alledg^d in the Declaiiatfon is only cd^lateral, and but 
Inducement i and tbe Court cannot now judicially take Notice 
of it, without reforting to another Record, cis. tbe Record of cm. Qir.f j; 
the Judgment j which they ought not to do, becaufe the Plain^ Katicc 
titf has precifely allcdg'd it to be after the 20 Maii in Time. 

Greno 
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Grene wrjus Gafcoighe- 

fcfto W 484. T^ '^^^ ^" ^ B6t\d of f 00/. the Defendant pleaded, in Bar to 

1 BrownlTsj! A ^^c A6tion, Outlawry in the Plaintiff, and fliew'd it in certain j 

Debt. the Plaintiff repLyM Nnl tiel Record^ upon which the Defendant had 

OotUwnr. a Day until the next Term to bring in the Record ; and in the 

Oa^on "^^^" Time the PJaintiif reverfed the Outlawry, whereby it is now 

Failore in beconde in Law Nul tiel Record : According to 4//. 7. la. Telvertm 

the Record, mov'd the Cdtirt for the Defendant, that although this is in Law a 

Co.Lit.i28.b. Failure of Record, yet the Defendant ought not to be condemned, 

ftRaRcp.38. ^^^ ^ Refpondeat Oufter Ihall be awarded : According to 6 Eliz. 

Dyer 228. a. who puts the Cafe, that the Failure of the Record is 

not peremptory ^ and {0 adjudged per Curiam ; for in Fa6t there is 

no Default in the Defendant, his Flea being true at the Time of 

pleading it. ^tod nota. 

Purcell verjm Bradley. 

Cro. }ac.46. 'Tp H E Plaintiff declared, quare fuch a Day the Defendant tip6n 

iBrownl.192. X Yixm Infultum fecH^ necntm undm Equam pretii 61. a perfma ip^ 

TrefMfs. p^^ ((hg pi^ntiff) adtune i3 ibidem cepit : And Teherton moved for 

ttOBtt."^^ " ^^ Defendant in Arreft of Judgment, that the Declaration is not 

Equam not good ; for the Plaintiff does not alledge any Property in the Mare, 

^ying Suftin. but he ought to have {aid Equam fuam or Equam ipfius ^erentis ; 

sSk^^ '*• for now, as it is laid in the Declaration, it may have two Intend^* 

^LcVfitk. nients; 1. That the Marc was the Defendant's, and then the Ta- 

Coinb.W* I^ing was lawful ; or that it was the Plaintiff's, and then tortious ; 

1 Show. 395* and being indifferent in Conftrudion, it (hall be taken ftrong a- 

gainft the Pl^ntiff ; for it is not a Defe6k in Form which is aided by 

the Statute 34 J?. 3. but it is defe£Uve in Matter; and then the 

• Tuvy having aiTeifed intire Damages for both the Trefpaffes, and 

for one TreTpafs fuppofed no Caufe of Adion is given • the VerdiA 

is not good, ^od fuit concejfum per Tenner ana Teherton Juflices, 

being only in Court. 



Stweton wrjus Cufhe. 

^ J»^' 9- ^ S. demifed an Houfe for eighty Years, in which there is a Con- 
OtlJ^n U4. ^.' ^^^*^"» ^^^ *« Lelfee, his Executors and Affigns, ihall main- 
1 BrowoL ^ ^^'" *^ ^" Repairs; and if upon lawful Warning given by the Leffor, 
13). his Heirs and Affigns, that the faid Houfe is in Decay, it is not 

A Coodiiion repair'd, ^c. within fix Months, then it fhall be lawful for the 
to repAtf. LclTor, his Heirs and Affigns f o enter ; the Leffce for eighty Years 
makes a Leafe of the Houfe to A. for thirty Years, and A. demifes it 
2 * • -to 
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to IVilmore for fifteen Years; the Affignee of the Rcvcrfion comes to Who fhall 
the Houfc, and feeing it in Decay gives Warning to IVtlm&rey then ^called 
poflcfled of the faid Houfe, to repair it j whif:h he did not do within Condldon 
the fix Months: Whereupon the Aflignee enter'd for the Condition ; collarcral. 
and upon Non Culp' pleaded, the Matter aforefaid is found by a Spe- Notice, 
cial Verdict And it was adjudged againft Sir William IVjotie the Af- ^J"^- 
fignee of the Reverfion j for the Warning to repair* the Houfe being mand^^fhtll 
given to IVilmore^ who was but an tJnder-Leflfee, was not good ; for be to the . 
he was not Aflignee of the Term, for he had but a fmall Intereft Pcrfon, and 
under the, Grand Leafe, upon whom no Avowry could be made for ^l^'r«ontht 
the Rent, nor any Adicn of Wafte brought againft hini ; for imme- ' 
diate Privity is Wanting. And in this Caie a Difference is to b^ ta- 
ken between Rent and a Condition for Repairs; for this Condition 
is merely collateral to the Land^ and merely perfonal^ fo that 
Warning is not of Neceflity to be given at the Houfe, but Notice 
of the Want of Repairs ought to be given to the Perfon of the Lcf- 
fee, who has the grand Intereft. And a Difference i$ to. be taken 
between a certain Time in which a Thing is to be done, and an in- 
certain Time: As in Cafe of Rent reiervM payable at a certain 
Day, the Demand ought to be upon the Land onty, becaufe.the 
Land is the Debtor; and yet (by Popham) in fuch Cafe, if the Lef- 
for comes to demand the Rent , and there meets with J. S: a 
Stranger, and fays to J. S. pay me my Refit^ this is no good Demand; 
for he has miftaken the Perfon, for J. S. is not chargeable with it ; 
but in fuch Cafe a general Demand of the Rent, without Refe^ 
fence of it to any Perfon, who is not chafgeable, had been good. 
And (by him) if a Man demifes, rendering Rent by the Tear quand(H 
cunqne the Leilbr fhall demand it ^ in that Cafe, if the Leilbr comes 
to demand it before the End of the Year, his Demand upon the 
Land is not good, unlefs the Lellee is alfo there; for the Time be« 
ing incertain when the Leilbr will demand it, he ought to give No- 
tice to the Leflce of the Time : And if he comes to the Leuee, and 
demands i^, that is likewife infufficient ; for although Notice ought 
to be given to the Leflfe^ in Perfon, yet the Land is the Debtor; 
and therefore the Law ties the Leilbr to the Land, as to the Place in 
which it ihall be paid : But if the Leilbr ftays till the find of the 
Year, then the Leifee ought at his Peril to wait on the Land to pay 
it; for the End of the Year is the Timjs of the Payment prefcrib'd 
by the Law. ^iodfuit concejfum^ Serj. i'anfield and Stephens of Coun* 
fel with the Defendant, for whoni the Judgment paft. 



Hughes 
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Hughes njerjus Phillips. 



cro.Ei.754. 

Cro. }ac. 1 3. 
Audiu Que- 
rela. 
SitLt. Staple. 



ilnft. iitf.a. 

1 Sand. 103. 

2 Sand. 190. 
i Mod. 289. 



Where Judg. 
menc (hall 
nor be on 
Nihil dictt. 



Amendment. 
Pcmurrer. 



Stranger. 



HUgbes of GrayeS'Iftn brought j^ita Querela againft ll/Vf PbiUipii 
to whom he had acknowledged a Recognifance of 300/. ui>on 
a Defeafancc, that \f Hughes paid to Jo. Bujh 300/. in fix Years, vi%, 
by 50/. per Anrf^ at fuch a Place, that then the Recognifance Ibould 
be void 5 and pleaded that he was ready every Day at the Place iii 
which, ^c. to have paid the 50/. to Bujb\ but Bujb was not tlierc 
ai exigendum & recipiendum. Phillips faid, that he ought not to 
be thereby barred ; quia proteftando that Hughes was not ready to 
have paid,. &c. to Bujb^ pro placito idem Jo. Btijb dicit^ that he was 
ready at the Place in which, 6?r. to have received the 50 /. accprd- 
ing to the Indenture, abfque hoc^ that Hughes was thpre ready to have- 
paid it ; and upon this Plea Hughes demurred, and (hewed for Caufe, 
that whereas he had oflfer'd a fufficient IflTue triable by the Country^ 
vi%. that he was ready to have paid the 50/. if Bnjb had been 
there ready to have received it, PbiUips does not fay that Bttjb 
was there ready to receive, C? de hoc ponit fe fuper Patriam ; but tra- 
verfes, that Hughes non ohtulit to pay ; and upon this Demurrer was 
joined. And it was adjudged for the Plaintiff in the Common Pleas. 
And alfo upon Error brought by Phillips in the King's Bench, the 
firft Judgment was affirmed by all the Juftices^ for altho' it was ob- 
jeded, that the Plea in Bar hy PbiUips being ill (jjuia Phillips fays 
pro placitoj that Jo. BtiJb dicit^ which is as if Phillips bad told a Sale 
Ota o/BulhV Mouthy the Judgment in the Common Pleas ought to 
have been upon Nihil dicitj and not upon the Bar; yet it was an* 
fwer*d, that the Bar being entered as a Plea by Phillips^ and the De- 
murrer drawn up upon it between the Parties, the Judgment is upori 
an ill Bar 5 and in Pleading it is not all one, Nihil dicete^ acinfufficien^ 
ter dicere 5 for then upon every infufficient Bar Judgment would be 
upon Ntbil dicity which is not fb. Then it was obje&ed, that, be-^ 
caufe it is but an apparent Miftake in the Record, it fhould be a-& 
mended ; to which it was anfwer'd, that, as the*Cafe is, the Court 
has not Power to amend it; for this Fault in the Bar is (hewed fpe- 
cially for Caufe of Demurrer by Hughes^ and then Judgment pafling 
upon the Special Caufe (hewn in the Demurrer, ouils all Amend- 
ments. Then it was objeded, that the Declaration by Hughes is 
not good, becaufe he fays that Bvjh was not at the Place ad exigen- 
dum ^ recipiendum^ and the Money is to be paid without Demand : 
To which it was anfwer*d, that this Word Exigendum is void, and 
the other Word Recipiendum fufficient. Then it was objefted, that 
Httgbes ought to have faid that Bufiy nee ullus alius was there for 
him to receive it: To which it was anfwer'd that Hughes ought not 
I * to 
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to plead fo, as this Cafe is, becaufe Bujb is a mere Stranger to the 
Recognifance^ and it is no Duty in Bujb^ but is as a Penalty infli^ed 
upon Hughes^ that he (hall pay it to Bttjh. And fo being a collateral 
, Duty payable only to Bujh a Stranger, Bujh oiight to be there in 
Perfon, or by Attorney to receive it, and Hi^bes is not obliged in 
this Cafe to exceed the Words of the Condition of the Defeafance. 
?€r totam Curiam ift omnibus. Telvetton of Counfel with the Plaintiff. 



Term. Mich, i Jac. apud Winton. B. R. 

Goodwyn n)trfm Goodwyn. 

A Man by his Will bequeathed 20/. to his Daughter; the Ex- Prohibition, 
ecutor entered into a Bond of 40/. to the Daughter for ^^1^^-^ 
Payment thereof according to the Will; the Daughter mar- * 
ried, her Husband fued the Executor in the Spiritual Court 
as for a Legacy; the Executor pleaded Payment according to the 
Bond ; and becaufe the Spiritual Judge would not allow this Plea^ 
the Executor brought a Prohibition, and ihewed for Surmife the 
Matter aforefaid, ^c. And fanfield Serjeant mov'd for a Confulta^ 
tion, becaufe the Suit was for a Legacy, which is Spiritual; and al- 
tho' the Executor pleads Payment, which is not allow'd there; yet 
he ought not to have a Prohibition, becaufe Payment is a good Plea 
in the Court there; and if the Judge will not allow it, the other 
may apppeal to the fuperior Judge ; and if this is fuffer'd in the Cafe - • 
of a Legacy, then the Spiritual Court will try nothing. But (by 
Gauiy^ Rfifter, and TePoerton Juftices) the Surmife is good: For the 
Executor by his entering into Bond to the Daughter for Payment of Bxtiogatfli- 
the Legacy has extinguiihed the Legacy, and has made the 20/. be- »^^^ 
queath^ a Debt merely at the Common Law, and not fuable there. ' 

Heyford verfus Reve. 

REve diftrainM fix Kyne of one Heyford^ and impounded them at Affumplk* 
Bafingfioke^ for a Quit-Rent due to the Bailiffs of Bafingftohe i 
wherefore Keve^ in Confideration of the Money paid for the 'Redemp- 
tion of the Cattle, promtfed upon Requeft to Ihew Heyfordy or anv Per- 
fon he ihould name, a fufHcient Record to charge his Land witn fuch Safficieat 
Quit-Rent to the Bailiffs; upon this Hey ford brought jfffkmpfit ^gBxnft ^^^' 
Kevey and (hewed the Matter aforefai^, an<i that he fuch a Day j^"^,^ 
appointed B. to view the Record, and requefted him to fliew it toB. 

and 
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and faid in faSio^ that Keve did not (hew B. any fufficient Record to 
charge his Land, ^c. Rive pleaded Non j4Jfutnpfit^ and it was found 
slgainft him. And Telverton moved in Arreft of Judgment, that the 
BSreach of the Promife Is not well laid; for the Matter and Sub- 
ftance of the Promife is always ifluable ; and in this Cafe (as the 
Plaintiff has laid the Breach) the Sufficiency of the Record will be 
referred to the Jury, which belongs only to the Judges of the Law • 
as if the Defendant had pleaded, that he Ihewed tale Recordum^ 
which is fufficient : But the Plaintiff ought to have faid that the De- 
fendant did not fhew any Record ; and to that the Defendant might 
have pleaded, that he (hewed fuch a Record, which was fufficient: 
And then the Jury fhould not try the Sufficiency of the Record, but 
only find the Record which was fhewn: Sed (per Gaudy^ Tenner and 
Telvefton^ non allocatur : For although the Plaintiff might have laid 
the Breach generally, as before, viz. that the Defendant did not 
Vide ante JO. fhew any Record j yetj as it is laid, it is good enough^ for it is fuf- 
ficient, and more proper for the Plaintiff to lay the Breach as the 
Promife was made: And in this Cafe the Defendant might have 
pleaded, that he fhew'd Tale record^ and recited it, and then con- 
cluded that It is fufficient, and upon that Bar the Plaintiff might 
have demurred in Law. ^lod Noia. By the Affignment of the 
Breach in Special as it is, the Parties would never come to Iffue upon 
the Matter of the Promife, but only come and put themfelves in the 
Judgment of the Law. 



Bofden verjus Sir John Thinne. 



Cro. Jac. 1 8. 
AfTumpfir. 
Con (i dera- 
tion. 
Rcqucft. 
Relation. 



THE Plaintiff declar'd, i^od cum ad Speciakm inftantiam of the 
Defendant, he had procured Credit for one Find for two Pipes 
of Wine amounting to 51 /. and Flud fuper Credentiam ^ per Medium 
of the. Plaintiff, at the Requeft of the Defendant emijffet of one Ro- 
berts two Pipes of Wine for 51/. and fnperinde the Plaintiff wiA 
Flud enter'd into Bond of 100/. to Roberts for Payment of the faid 
51 /. at a Day to come, which was not paid at the Day 5 and there- 
upon Roberts fued the Plaintiff upon the Bond, and recovered, and 
had a Capias againfl him, whereby he fuit coaSJtis to pay Roberts 67/. 
de folutione of wb/cb 6^1. cattfa pr^e allegata he notified to the Defen- 
dant, who in Confideraiione pramiffbrum promifed to pay the Plaintiff 
the 67/. at Micbaelmasi and fhewed the Failure of Payment of the 
67/. at the Day, .yc. And upon Non jljfumpfit pleaded, it was 
found againft the Defendant. And Telverton moved in Arreft of 
Judgment, that the Adion, upon the, Matter fhewn, does not lie, 
becaufe the Confideration was paft, and executed before the Promife, 
and the Defendant had no Profit by it, but all the Benefit was to Flud a 
I Stranger ^ 
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Stranger; like the Cafe 10 Eliz. By. 272. where J. S, was Bail for 
the Servant upon an Arreft, and fignified all to the Mafter after the 
Bail enter'd into, who promifed to fave him harmlefs; and^ although 
the Bail was condemned, yet no ylffnmpfit lay againft the Mafter, 
becaufe the Confideration was pan before the Fromife: And it 
feems that upon the firft Requeft only to give Credit to Find for two Requcft. 
Pipes of Wiite, no AfftiWpfit liesj for a bare Requeft don't imply any 
Promife: As if I fay to a Merchant, I pray tntft J. S. with 100/. and 
^ he does fo, this is of his own Head, and he fliall not charge me, un- 
fefs I fay, / iXiiU fee you paid^ or the like. And it feems likewife, 
' that the Promife fliall not have Relation to the firft Requeft of giving 
Credit to F/«i; becaufe the Intreaty for the Credit was but for two 
Pipes of Wine amounting to 51 /. and the Promife is for 67 /. and fo 
they differ in the Sums ; as if I requeft J. S. to enter into Bond for 
J. D. for io\. and Twill fee bim paidj now if J. S. enters into Bond 
. of 20/. for the Payment of 10/. for J. D. which 20/. is recovered a- 
gainft him,he fhall not charge me on my Fromife but with i o /. But non 
allocatur per Fenner^ Gawdy and Popbant-y for altho* upon the firft Re- 
queft only Affumpfit don't lie, yet the Promife coming after fhall 
have Reference to the firft Requeft; and although the Requeft was 
but for two Pipes of Wine amounting to 51 /. that Find might have 
Credit for that; yet when Roberts^ who fold the Wine, would not 
take (as appears) Security but by Bond of 100/. for Payment of 51 /. 
and all this Matter is fignified afterwards to the Defendant, who a* 
grees to it,. and promifes to pay the 67/. this fhall charge him; be- 
caufe it has its Eflfence and Commencement from the firft Requeft 
made by the Defendant. As (per Gawdy) if I rcqdeft one to mar- 
ry my Cofin, who does fo, and afterwards tells me of it, and there- 
upon I promife him loo/. this is a good Promife to charge me, al- 
though the Marriage was paft, which is the Confideration ; becaufe 
now the Promife mall have Reference to the Requeft, which was 
befote the Marriage. Vide this Cafe, Dj^/272. b. The fame Law • 
(by him) if 1 entreat one to be Bail for my Servant, and he there- cro. El. 4«. 
upon becomes Bail, and is condemned, and afterwards tells me of it, 2 Leon. ^^^ 
and I promife him to fave him harmlefs, it is good, and he fhall re- Godb. 51. 
cover his Damage /;/ totj) ; Wherefore Judgment was given for the 
TlaintifF. But Teherton Juftice was contra clearly 



M Weaver 
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Weaver ^erjits Cliifford. 

Cra Jac 5. i'P "P" ^^^ Nibils retuyiiM againft the Recognifor in Chancery, 
iBrownl. 83. X a Capias is awarded againft him out of the Chancery, by Virtue 
i Buiftr. ^2. x^hercof he is taken by the Sheriff, and flifter*d fo efcape^ yet no 
1 Rol. Abr. j^ttjon of Debt lies againft the Sheriff upon this Efcaoc; for a Ca- 
^'' pias don't lie on a Recognizance, but a Scin facias only : . And there* 

Debt on E- f^^^ ^^^^ ^i^^ p^^jy jg j^j^^n by the Capiasj he ii npt a Ptiibner by 
Recogni- Coilrfe of Law; for the Law b^s not ordain'd any fuch Means t0 
zance. Arreft him, and being in Cuftody without Wafrant, it ii not an £• 

Ciipian. fcapej for that is only upon a lawful Commitment: And fo i$ thp 
Chan/cr'"* Statute /^ £. to be conftrUed, Which gives the Adioh againft the 
c«p"dWt Gaoler, viz. where the Party is in Exei:ution by Courfe of the Law^ 
iic on Re- and that he is not in this Cafe, becaufe the Law don't give a Cdpias 
co|i:nirance. on a Recognizance; and although the Chancery has fych Courfe tp 
Efca c '^ award a Capias oh a Recognizance, apd has fevefal Precedents of it^ 
Prcccdcntf. y^^ ^^^^ '^ ^^^ ^fc of that Cotirt only, which does not clofe tbf 
Mouths of the Judges of the Common Law, but that they ought tp 
adjudge accordihg to the Law. per Telvertoftj Gaivdy^ Popbanij Juftices : 
Fefwer b^fttavit*^ becaufe ht conceived the Award of the Capias only 
Mo. 274. erroneous, and ndtvoid: And in this CsSc lafffieU Serjeaut^ and thtf 
CraKi. 164. Attorney Gesural fhew'd a precife Judgment in the Cafe, 21 ^liz. in 
, the Exchequer, Clement Pafton*% Cafe, who was charged for an £>- 
fcape, where he being Sheriff' had taken one on a Capias on a Recog- 
nizance, and fuffer^d him to efcape ; and yet there the Recognifor 
ivas in Friibn for Felony before the Capias on the Recognifance was 
awarded, and came to tHe Sheritf^'s Hands; and yet adjudged an & 
fcape to the Party, although be was alfo the Queen's Prifonef i^ 
the Felony: Tet the three Juftices held their Opinion ftrenuouily ai 
J:>efore. S^t^ Nota. 
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Chambers *verfiis Mafon. 



Cro.Jac.3i4. "t-f^ an Aftion of Trover for certain Tithes fever'd from the nirte. 

PX47. •■■ ^"*'» "P**" "**' ^'^' pleaded; the Jury found, that the Prior of ' 
IVcmbriige in ComitatuSakp', was (eifed of the ReAory of Lupptngfoitf 

4 ^c. 
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C^r. itnclby Indenture it H.%. demifcd the Tithe Com and 
H^y, to Mihoard for Eighty-one Years, yielding 4/. per Jnn. 
pi^yable at Womhrid^e-y and by the fame Indenture granted to 
the Lcflfee and his Affigns dare <$• reddere yearly 3 s. /fd. for 
Portage: The Priory is diflfolvcd, and by mean Difcents comes 
to Queen Eliz. who 26 yrmii Anm 37. demifes the Reftory 
with the Appurtenances, (^ omnes ^Dovms^ terras gkbales^ (jyc. 
turn pertintn ad ReUoriafn pr^^ Spe^an & cum eadem Kec- 
toria ufaaliter dimij}a\ locata^ <Del occupata antehac pro an- 
nuali reddii 3/. i6j. 8rf. to John fan. tiabend^ from Michael- 
was next, Si ntiUa. Tiimiffto tunc de ReBoria fuerit in effe ; 
and Yielding 3/* i6/, 8rf, per Ann\ dye. Et fi aliqm l^imif- 
fio^ Oc* then habendum from the End of fucn Demifc, ycild- 
ing, lit fu^ra. The Jury further found, that John/on affign d 
his Intereft to the Plaintiff, that 3 /. 16 s. 2d. were only paid to 
//•8. Queen M^ry, and Eliz. yenly ^0 ReUoria pr^diUtii 
that Mil^cir£s t^eafe by the Prior ended 43 Eliz. that the J^«ci»i in 
Corn taken by the Defendant is Part of the Tithe of the ^^^ ^•^*- 
Rcaory fever a from the niqe Parts, dye. Et fi^ (^c* So the 
whole Matter rcfts upon the Plaintiff's Title: And in this Cafe 
^eherton movM for the Defendant in Argument againft Ser* 
Jeant Cwentrjy. i. That the Rent refcrv*d by the Prior is 4/. Rcfeirtiioo, 
and although 3 a 4^. i$ to be paid to the Leflee for Portage, c<^o*»'- 
Vet that is no Part of the principal Rent to be retained by 
Way of Defalcation s for the WonJs are, ^uod Trior ^ drc. con- 
ceduut dare dx reddere^ fo the whole 4/. ought to be paid, 
iand by Way of Covenant the Le0ce is to receive 3 /• 4rf, by 
the Hands of the Abbot for Portage, quod Curia conceffit^ 
3. TehfTtoft rnov d, that the Lcafe by the Qpecn is bad ; for Rent nitft«^ 
there being no Confidcration expreft, for which the Qjieen ^^^* 
ihoUld make fuch Leafe, it (hall be intended that ihe meant 
to part with no other PofTeifion than the Abbot had demifcd be- 
fore, and to have the fame Recorapcnco which the Abbot had; ' 
and in this Cafe it appears, i.. I'hat the Qjleen has demifed the 
Redkory, Where^j the Prior demifed but P^rt of the Fruit of 
the Rcftory, w^. the Tithe Corn and Hay. 2. She was in- The King't 
^uced tQ demifc the whole R^e^Jkory with the Appurtenances ^^J^crt^ 
for 3Z iSs.Sd. thinking that had been the \jfual Rent for- tion ia « Pa« 
merly refer v'd by the Prior, whereas the Prior's Rent was 4/. tcm* 
So in both thefc Points (he was deceived ; for the Recital of 
the Rent in the Qjieen's Cafe is material, where no other 
Connderation is mentioned in the Patent. 3* It is incer* 
tain at what Time the Qtieens Leafe ihould comjneqce, 
for (ho intended that the whole Leafc fliould have the 
lame Conimenicement ; and in this Cafe Ixs to the Rei^ry 

the 
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khe Lcafe by the Queen might commence immediately^, for of that 
nulla LitniJ/tQ eftj but as to the Tithe Corn and Hay it' could not 
commence till the Abbot's Leafe ended, which is found by the Jury 
to be ^nded ylfino 43. So by Matter apparent in the Verdift, one 
and the fame Leafe, which was intended to be intire, would have 
fever^l Commencements, which (hall not be. ^od fuit concejfum per 
Vuriam-y Femjer being abfeiir. 
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Ayet /verfiis Aden. 

ATE A beih^ Defendant lA Debt at the Suit of ?• S. a Fieri fa^ 
cias iffued to the Sheriff to levy the Debt fot /. S. the Sheriff 
by Virtue thereof feifed the Goods, but did not return the Writ: 
The Sheriff is after\iOards difcharg'd, and a new Sheriff made: The 
antient Sheriff after his Difcharge fells the Goods to .^den the Defen- 
dant, againft whom Ayer brought an Adion on the Cafe 01^ Trover, 
J^c. and the aforefaid' Matter was found by Verdid. And adjudged 
pro ^lerente-j (tf) for the Sale by the old SheriflF after his Difcharge 
is void, for his Authority cCafed'with his Office ; and in fuch Cafes 
where the Sheriff has feifed the Goods by Writ of Execution, and 
is afterwards difchaf g'd, he ought to turn over the Croods to the new 
Sheriff, as he does his Prifoners ^ (^) and by the Seifing of the 
Goods the Owner's Property is not alter'c} ^ for the Seifure is not any 
Execution, but only the Beginning of it; and the Sheriff after fuci^ 
Seifure ought to return the Writ executed in tanto, and. cannot by 
the Law deliver them in Pais to the Plaintiff'^ for as the Writ of Ex- 
ecution is warranted by the Roll, fo likfewife ought the Difcharge . 
and Executing of it to appear of Record- and the Sheriff after the 
Seifure, although he had continued in his Office, could not have fold 
the Goods without a Writ of Venditioni exponas^ and that is not 
grantable till it appears by the Sheriffs Return, that remanent pro 
DefeSiu Emptorum. Adjudg'd by Popb'amy Fenner and Telverton^ 
Gawdy being abfent. 



Alb. dSi. 

fBrowul.84. 

Debt, 



Pudfey ^rjiis Newfam^ 

DEBT of sool with Condition, if the Defendant before Jlf/- 
cbaelmas do make^ ackjiowledge and fuffer^ &(c. all and every fucb 
reafonfible A£l and Things^ whatfoever tbey be^ for tbe good and lawful 
Affuring and Sure-making of tbe Manor of D. to J. S. and bis Heirs^ 
that then, ^c. the Defendant pleaded, that before Micbaelmas the 
Plaintiff rationabiliter non rcquifivit the Defendant ad faciendum^ iSc. 
aliqua rationabilia ASum Q A£ia^ qM fwent pro bona iS legitima 
4 Affuamia 
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yfffaraniia of the Manor of D. &c. The Plaintiff replied, that fuch 
a Day before Michaelmas he requefted the Defendant, quod ipfe con^ Requeft to 
veiaret G? affuraret Mmerium de D. to J; §. ^c. fectindum tenoretn "**>^« Aflu- 
Conditionis ; and upon that they were at Iflue, and it was found for ""^ 
the Plaintiff, and alJedg'd in Arreft of Judgment, that no fuflicient 
Breach was aflignM; for the PlaintiiF ought to have rec^uired an AC> 
furance in certain, viz. a Feoffment, or Fine, or, &c. and not to 
have requefted that the Defendant conveiaret; fi^r the Condition be* AflorAoftte 
ing Special, all and every A3 and AUs^ the Kei^ueft ought to have ^»<** 
put the Affufance to a Certainty, what ought to be made. But non ^^^^ ^ 
aUocatuTi but thelffue adjudged .goQd, and the Condition broke; 
for by the Condition the Defendant is to do aU and tvetj A£i wbat-i 
foever for the AflTurance of the Manor of jD. So that if tbe Plaintiff 
requefted a Fine, a Feoffment, a Recovery, a Bargain and Sale, tbe 
Defendant ought to do all ; but it was held, that he is not to exe- 
cute any * Bond, or Recognllance for the Enjoying of the Manot*, * Vide Cro. 
for that is but a collateral Security, and is no Affurance: Then when £1- 37^1 YiU 
the Plaintiff requefted the Defendant to convey the Manor in Ge- 
neral, the Defendant ought at his Peril, to do* it byfomeKjnd of Af- 
furance; and if upon that Requeft the Defendant had made a Feoff^ 
ment of the Manor^ yet if the Plaintiff bad after that requefted a 
Fine, the Defendant ought alfb to have acknowledged a Fine, and 
fo upon every feveral Requeft, he ought to makts fevcral Affurances; 
and therefore in making the Requeft in General h? has well purfued Ante |o^ 
^e Words of the Condition, anc^ upon that the Defendant ought at 
bis Peril to make fome AlTurance. Per totam Curiam. 



Petfival ^erfm Spenceh 

IN an Aftion on the .Cafe on a Promife, the Ptainiiff declared fof Aaion on 
10/. Damage, and upon Iffue tried, the Jury gave 13/. which is the Cafe, 
more Damage than the Plaintiff declared, and Judgment was given ^•'^•g'w- 
accordingly, viz. that the Plaintiff fliould recover 13/. by the Jury f Ow. 45. 
affefs'^ ^ and this Judgment was reverft for this Reafon in the Ring's < Bulfi. 49. 
Bench; f for the Plaintiff is in Law taken to have the beft Know- ^«'o. Jac. 
ledge of his own Damage, and he mall never recover more than p^J^' .^^ 
what he declares for; but if after fuch Vcrdi6t the Plaintiff had ♦ re- 
leafed all the Damages, but thofe for which he declat'd, and then ***"<*''• 5^f 
had Judgment, that had been good : This Record was removed out % stnd. ;go, 
of the Court of Nortbamptofu loCau j.i^g 
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^ X^ to tnfef iof C&uft bdds Pleaiy and it do not appear in the Stile o^ 

Com! A *^ Q^ovxx how they hold it, %i%. by Chartet ot by Prefcriptiooj 

PittflgAttve the Proceedings iti that Court are etroneotis, and all' that enfueii 

thereupon ; fi)r all Jurifdi^on to hold Plea refts in the Crown, and 
Crafac. 184. therefore the iSLing^s Court ought to be informed^ how that Power is 

derived fifom the Crown, ^ju^d upon a Record removed out of 

the Court of Ge^w/Mi. 
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Barnes verjus Confkntin& 

AN AAion'on the Cafe in the Nature of a Confpi^a^: tit, 
declared that whereas, ^c. he was Indtfted before fuch Jti« 
ftices ad diver fa Felomasj iSc. necnm adPacem conrervandam 
affigfiaf as a common Barretor,^ and thereupon pleaded non 
Cutp\ and was la^v^Uy acquitted) &c. The Defendant demanded 
Oyer of the Indi£hnent, which was certified to be taken before fuch 
JufUcesn^ Paeem ctmferoandamj &c. affffiaf^ and upon that demurs 
red, becaufe the Imliftment certified varied from the Indi£hnent 
fliewn in the Declaration > for upon the Matter it is an Acquittal be* 
fi>fe Juftices, who have other Power than fuch as is fignifieid bjr the 
Declaration; for thofe are ad diveffa Rlomasj &c. necmn ad Paeem^ 
and the Indadment certified is before Juftices ad Pacem toMum And 
yet adjud^d that the Aftion lay ; for they are not merely Juftices of 
another Nature or Power than thofo which are mentioned in the De« 
daracion \ for both are Juftices of Peace, and fttch as have Power tor 
tecetve foch Manner ot Indidment: But if the Dedaration had 
mentioned Jnftioes of Affife, and the Certificate had been of a Thing 
taken before Juftices of Gaol-Delivery, it had been merely diferent> 
for they are diftinft in Power. Moreover this Adion is but for Da^ 
snages for a Slander, which well lies, although the Indidment is er- 
roneous ; or, as it has been admdged (as Telverton Joftice faid) if ^ 
Bill is offered, and ^noramus found. Nota that. Per Popbam^ Gawdy^ 
Fcmer and Telv9ftw. But ffUliams contra. 
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tills 't;«;y&j Warnea 

1!^ Debt fbt lab/. the Cafe tit>oh the Pleddihg ^as, thai ^armi tlio. iju 
was indebted to y^der in tool, dn an nfuridtis Central, and j^ Cra J«c. 2). 
db^ «as indebted Over to jS//f> the Pbiinti# in 100/. juft Debt^ fot i^^^^'^i* 
%hich Debt lydmes and ^der Were bound td the Plaintiff. In Dtobt ^'jf; 
on this Bond mmes pleaded the tlfury between hidi and j^tder to ^' 
avoid the Bond 9 £Ufs the PltotiS" ireplled, that jiUm^ before the 
Bond was indebted to him in xoo/. juft aind true Debt 9 for the Pay- 
inent of whkh Warnes and AU^ Hirere bound to him in the Bond iil 
Suit, and that he was tiot Sams in aliy Soft of the Uibry between 
Wamit ^tA\Sief\ andtupon that Wahies demintM: And it was ad^ 
jiid^dUf Gawij^ JhhertM and WiUiamt for the Plarntiif'i for this 
is not Ufiiry in the Plaintiff^ but only between tVam^s and jUder^ 
by which the Plaintiff, not being pHvy, Ihall not be prejudiced ; foi^ 
idthoi^h the Statute of Uihry is tovbe taken ftriftly to fupprefs U- 
fury, yet it ought to be between thofe Perfons who ufe Corruption^ 
ftnd not to puniih the IntiOeeAt,- as the Plaimi^ is^ for there can be 
no Shift in him, having a due Debt Precedent 1 but if there had 
been no Debt due to the Plahttiff before, then clearly it had been 
tJfury in the Plaintiif, for there was no lawffal Cattfe to make the 
Bond to him^ bttt only to countenance the Corruption between 
U^arnes and Aldlit ^ and alfo (by Tshirion Juftice) if this Plea by the 
defendant fhould be good, then every Mafn might be defi^tided ot 
his juft Debt ^ for the Creditor generally demands a Surety: And by 
this Cafe, if the Bar ihonld be good, by Corruption between the 
Debtor and the Surety, to tihich the Creditor is a mere Stfanger, a 
Man would lofe his Debt, which would be mifcbievous. But Popbam 
and l%i»im* doubted; fortheycanceiv^d^heJ^lalntifFoughctohaveta-^ 
ken a Ttaverfe to the Defendant's Plea^ which in Truth cannot be^ 
for he cannot traverfe a Thing which don't lie in his Conufanee, nof 
to which he is no Party. 



Chambers ^erJUs Mafon. 

IN an AAlon of Trover for Tithes, ^c. the Ca(e ^as, that the ^riof Ance 4z. 
oftVombridge demifed the Tithes of the Corn and Hay o£ Loppington c^. J*c. 34* 
/// Q)/»* Sakp^ to A. for 4 /. per Anti^^ and by the fame indenture of De- Trover, 
mife covenanted dare (S redderc to the Lellee, ^c. fot Portage of the 
Rent to the Ptiory 3 ^ 4^. per Amt^t The Priory is diflblved, and 
tomes by mean Difcents to Q. J?// aJ. who An i^. demiib td B. for Years 
the Reftory of Lcppington^ with the Appurtenances^ and all Glebe-< 
Land, Houies, ^c. SpeBaif ad Kefforiam prcsS ^ cum eadem Refforia 

antebM 
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The King'i 
Granr. 



Confidcra- 
tion. 



loCo. 112* 

a. b. 



arttebac ufualiter dimijfaj pro Keddittt 3/. 16 j. %d. bahenff from 3f?- 
cbaelmas next, if no Demifc for Life or Years be in effe of the faid 
Redory, and if any Demife thereof be, then from the End of the 
Term ; and 'tis found by Special Verdid, that the Prior's Leafe was 
then in ejfe^ and did not end till Afwo 43 Eliz. And it was adjtid^d 
for the Plaintiff^ who had pljrchafed the Inheritance of the faid* 
Reftory, and that the Queen's Leafe made to J5. under which the 
Defendant claim'd^ is void for two Reafons. i. Becaufe the Queen 
was deceiv'd in her Confideration, viz. in the Rent referv'd ^ for 
(he intended to have the fame Rent which had been referv'd before; 
and the Rent by the Prior was 4/. for the 3 s. ^d. for Portage was 
not to be diefalked out of the Rent, but only to be paid by Way of 
Covenant, which Covenant by the Diflblution of the Priory is gone; 
fo the Queen ought to have been anfwer'd 4/. yearly; and then 
when (he recites the Rent to be 3/. i6j« 8i. where it really was 4/. 
and intends to referve as much as was referved before, which ^as 
not; for there wants 35. 4i. the Queen is deceived: And (by 
Popbam) the Difference is, where the Queen is deceived in her In- 
tent, and where (he is miftaken in her Information ; for if (he grants 
the Manor of D. of the Value of 10/. where it is of the Value of 
20/. 'tis ill; for (he is deceived in her Intent^* for the Smallnefs of 
the Value feems to be the<jround of beri^^tent: But if (he grants 
the Manor of D. antebac demifed for 10/. where it was really de* 
mifed for 20/. and (he referved 20/. 'tis good. And if (he grants 
the Manor of D. quod quidfm Manerium efi of the Value of 10/. and 
it is in Fa6l of the Value of 20/. yet it Is a good Patent; for in that 
(he is deceived only in her Information, and not her Intent. Thtf 
fecond Reafon was, becaufe it appears to the Court, that the Tithes 
of the Corn and Hay were Parcel of the Redory demifed by the 
Queen, and in Leafe by the Prior's Leafe: Then the Queen's Leafe 
for the Tithes demifed by the Prior could not take Effect prefently, 
for there's a Leafe in Being; and for the Redory it felf it might 
take Effed immediately, for that is not in Leafe at all ; but that ia 
contrary to the Queen's Intent, that her Leafe (hould take Effeft 
by Parcels, viz. for the Reftory immediately, and for the Tithes of 
the Corn and Hay in Reverfion, and in future ; for (he intended to 
have all that which (he demifed in PoiTeflSon at one and the fame 
Time. S^od Nota. Pir Mam Cmam. 
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TH E Plaintiff declared, thai the Befendant fuch a Day artd Ycat Cro. Uc. 4j. 
*x/Y of the Plaintiff, ^hm haft ftqlen three Sheep of one T. Dig- Words, 
gins, and laid the Words to be fpoke at mtham in Com' EJfex. The y^?i^- 
Defendant juftt^ed, and that at Dagnam m the ftnle G)unty Dig- vcDuc^from 
gins had three Shee^, and the Plaintiff ftole them and carried, i^c. two Coan- 
whereforehe fpoke the Words 9'empore^quqy^^c. and upon lifue, de ties. 
Injuria Jua prt^ria abfqtie tali Caufa^ the Venue was awarded from P^^cc^o^ 
M^ltbam and Dagnam^ and found, tor the Plaintiff. An^di Telverton 
moved in Arreft of Judgment, ttiat the Venue was mtftaken ; for it; 
ought to l>e from Dagnam ovXy -^ for by the Juflification the Words 
are confefled , fo that the Matter in Iflue is now only upon the 
Caufe, on which the Words were fpoke, and that was the Plaintiff 's « 
Stealing of the Sheep in Daj^nam^ fo that the Joining of IVitham iq 
the Venue makes it vitious; for no Fart of the Caufe in lifue comes 
from Witbam. But if the Words had been laid in one County, an4 
the Caufe of Juftidcation in another County, then the Trial Ihould 
ht from both, ^tok fmt concejfum in omnibus per Gaudy ^ Telverton Vide 1 5, 17 
|md IVilliams Juftices. But upon View of Precedents both Waysj ^^^^^ ^' ^: 
from both Places, and alfo from the Pl^ce only where the juftification \ vVL. 2^^ * 
was. Judgment was given for the Plaintiff*. But where the Defen- 2^3. 
dant juftiles in another Place, if the Venue be from the Place where Comk 472. 
the Words are fuppofed to be ipoken only, it is not good : ^tod vide 
4djudg'd in one O^g^'s Cafe. 



Alieih <veirfus JR^ahdall. 

THE Plaintlfr declared, quodqttoddamCottoqniufntS BargaHia^ahit^ Aflumpfu. 
flier* between him and the Deffcnd4nt tor the Wood in fuch a 
JPlace, and that in Conlideration Of los. paid, and io/. to be paid 
On 26 Decemb^ after, in the Houfe of y^. and in Confideration that 
the Pbintiff at the fame Time and Place afportaret Sttffieientem Homi- 
He^ fore bbligaf to the Defendant for Payment of 20/. at a* Day to 
come, the Defendant promifed that the Plaintiff (hould hive and en- 
joy the faid Wood to his own Ufej and (hewed that he on 20 De- 
cemb. at the Houfe oi A. obtulit to the Defendant the 20/. which 
was to be paid, £^ adtanc ^ ibidem afportavit B. fufficientem bo* 
wnem fere obligatum to the Defendant for the other 20/. ^c. yet 

O the 
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the Defendant had fold the Wood to Hare^ whereby, ^c. and upon 

Non yiffumpfit pleaded, it was found for the Plain tiff: But Judgmenty 

Vide Hob. quod l^ier' nil cap' per billam ; for the Plaintiff ought firft to have 

6% 70, 77- ihewn, qnmodo % f^it fuffici\Hs t Thafit might appear to the Court 

to be according to the Coniideratioh and Agreement. 2. He ought 

Viae 1 Bulft. ^^ ^^^^ (hewn not only that he afpartavit B. fore obligatntHy but to 

165^. have alledg'd in faSo that -he and J5. became .boan^, ^ obtulerunt fe 

ipfos obligari*^ for' perhaps B. camt to be bounds and'yet, being there, 

refnfed. Per Gaudy y Fenner and IViUiatnsy Popbam and Teherton 

being abfent. 

Game & Ux' wrjits Harvie. 

Aflumpfit. 'Tp H E Plaintiffs declare, in Confideration tliat the Wife dum SoJaj 
X iSc. X Junii 43 Els%. at the Inftance of the Defendant accommo^ 
daret to the Defendant 30/. to be paid upon Requeft, the Defen« 
dant promifed to pay pradi^as 30/. to the VJ\^ qttando reqttifitus ep> 
fet. The Plaintiffs laid inFaSlo'tht 30/. to be tent to the Dcfen^ 
dant I Junii 43 EUz. and that he had not paid the 30/. to the Wife 
dumfohy &c. nor to the Plaintiffs poft d/Jponfaliay although he was 
by both the Plaintiffs requefled at B. i Miii 44 Bliz. iSc And upon 
}\on Affutnpfit pleaded, it was found for theFIainti£^: And in Arrefl 
of Judgment Teherton (hewed that the Confideration was not fuiB* 
cient; for it is to pay pradiff^as 30/. and that upon Requefl: ^ fo that 
it appears that the Defendant was not to have, any Benefit by it, for 
it might be lent with one Hand, and intmediately demanded ^ and 
moreover it ought to be the fame 30/. in Speciey for fo much is im« 
plied in this Word pradiHas. But tot a Cttrid clearly contra i for when 
the Intent of the Parties may iland with the Law, it (hall be expounded 
accordingly; and the Meaning of the Pafties here was to havepr;^ 
diSiam Summam 30/. and not the fame Money in Speciey & eo magis 
quia (as Popbam faid) the Promife is grounded on an Accommoda- 
tion, viz. a Loan, which implies an Ufe of the 30/. by the Defen- 
dant. Then it being agreed between them, that the Defendant 
ihould ufe the Money, it is impoflible for him to pay the fame Mo- 
ney in Specie that he receiv*d. But if a Man delivers to J. S. a Bag 
fealed with Money, and the Defendant promifes to redeliver it upon 
Requefl, no ylffumpfit lies upon this 3 for the Defencjlant has not any 
Benefit by it, for the Money being in a Bag fealed, J. S- could not 
have any Ufe or Imploy ment of the Money at all ; fo there he has 
.only a Charge impofed by the Keeping, vide P. /^Eliz. before, the 

Ante 4. C^f^ ^^ Riches and Briggesy which Telverton cited to be reverll, and 
Gaudy and the Court faid it was erroneoufly reverft. ^qd Ndta. 
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Frefhwater 'verfiis Rois. 

» 

TEnant iti Tail covenanted to ftand feifed, in Confideraj ^^- ^^3- 
tion of a Marriage to be had by his Son with the \^y^^^ 
Daughter of 7. S. to the Ufe of himfelf and his Heirs till the Trcfpaft. 
Marriage had, and afterwards. to the Ufe of himfelf for Life, ^ZXIX 
and afterwards to the Ufe of his Son and his Wife, the Daugh- single Vou- 
tcr of y. S. and the Heirs of their Bodies, and fuflPer'd a finglp ^*J^''* -. 
Recovery to that Purpofe^ and died without Iffue, Adjad^^d lYt^^^^x'^ 
that the Entry of him in Remaittder. dependant .on the Eftate Eftatcby 
Tail iscongeablej for fir(^ in this Cafe there is no Confiderft: J^t^^Tefy.'* 
tioa to raife the Ufe, for the Confideration is only, the Mar-r Qt^fiS^t^^ 
riage of his Son with a Strangei;.; which, as to change the Pbft ^^^^^^^^ 
(eflton, is not any Bencffit to the Father, but he is in a Mdnnc^ *"* r^ 
jBi Stranger to this perfonal and peculiar Confide^*atiort : But if •/' 
the Confideration had been for the;Eftablifhrng or the Lahd 
in his Name and Blot)d, it had becfi goodi ^ox that merely 
concerns the Father. Secondly, the fingle JRecovcrV) as ap- 
pears 13 £• 4. binds only the Bftate in PofTciTion, ;and prcfcntj^ 
and then coming in this Cafe after the Tranfmutation of the 
. Pofleflion by the Covenant, when he was not feifed in Tail, 
does not bind the Remainder. But it was agreed by all the 
Tuftices, that notwithftanding fuch Covenant by Tenant in 
Tail, altho* as to himfelf it is an Alteration of the Eftate, yet 
to all Strangers he remains Tenant in Tail; for if be mar- 
ries after fuch Covenant to ftand feifed to the Ufe of himfelf 
for Life, * his Wife ihail be endowed* And (by William J^^^' 
Juftioc) it has been adjudged, if Tenant in Tail bargains and ^ m^. 54^* 
fells his Land to J. S. by Indenture inrolied, and J. S. fells it » o 51. *. 
again to Tenant in Tail; he is Tenant in Tail as he was at [^J^^ ^*' . 
firft. yide according to this Refolution in Sir Hu^h \ Chum- 1 And. a^i- 
/m s Cafe, fo. 5 2. a. 5 BlUhmans Cafe, ^T. 35 £//«• 

Wolfrefton- . 

UPON a Latitat awarded againft Wolfrefton, the Sheriff R^J^^oua. 
returned a Refcous f/i/rViV ; but in the Return of it shcHff. 
there was no Place mentioned where the Refcous was. And Arrcftwirhin 
therefore adjudg'd void; for non couftat whether the Arreft * *-^^*-"^*y' 
and Refcous were within the County and Jurifdiiftion of 
tlie Sheriff, to whom the PrOcefs was aircded. But in the 
Cafe of one Winch y the Sheriff returned a Refcous uppij 
him at "Dah in Comitatu Sacky which v^as the County 
to which the Precefs was awarded ; and Exception wds ta* 
ken, becaufe he did not fay, infra bailiff am meam\ & non 
allocatur; for if it is within the County, it cannot be o- 
therwife t^kcn , but to be within his Bailiwick : And 

'altho' 
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altho' the Arreft was witfain a Liberty in the Cme County, yet the 
Refcous is illegal, bccaufe the Arreft Is good, and no Offence except 
the Lord of the Liberqr. ^vod vide ii H. 4. 2. 14 H. 6. 
Jwpedit. 



Wood verjis Harbunia 



Debt* 

ciiUe. 
JdMirUceco 
the BailJtf of 
the Datcbf . 
Xlefiioo to 
ehtr^ the. 
Sheriff or 
the Party. 



VideCra 
Car. 24a, 



WOOD Serjeanrat Armes recoverM on a Bill of Debt agaioft 
Harburne^ 9trd had a Ga:^/^! ^ i Satisfac to the ShtrtffotMd' 
dltfncj who toade a Precept to the Bailiff of the Libeny of th^ 
Dutcbjj viz. the Savoy^ and die Mandate was, ad Cap* Harbume ad 
re/tottif y/ooAj where in Fad it fliould be ad Satisfac" j and the Bai- 
litt returned the Precept ferv'^y ^^^ die Sheriff* returned to the 
Court, Xkpi Carpus fecmdam' exigentiam hrevis; and Tdwrtcn mov'd 
for Serjeant Wood to have a new Capias ad Satisfa^ againft Harhumei 
for altho' the Sheriff* by his Return has charged himfelf to the Plain- 
tiff*, fo that he may demand the Exeqption agaioft him, yet where 
the Defendant was really never taken in Execarion for the Debt, as 
in this Cafe, but was only taken ad refponff^ there the Plaintiff* is at 
Liberty to take new Procefs againft the Deftndanc %oi Ma Qtria 
ionceffit. 



Everard ^erfus Black 



Relcont. 
BiUofMid- 
dldbir. 
LacitAr not 
abated hj 
ffbeDenufe 
of the 
Qjeco. 

cap. 7. 
7 Co. 30. a. 



BLacb took out a Latitat ^^\nf!i Everard in the Time of Queen J?- 
lixabeth^ which was ierv'd in the Time of this King, and Bve^ 
rard refcued himfelf, and this Refcous was returned by the Sheriff 
of Effext to whom, &r. And Bartlet mov'd the Court, that upon* 
the Matter this is no Refcous, becaufe the Latitat by the Death of 
the Queen is abated and loft; fb the Arreft ill. But iper Curiam) 
contra^ and that a Latitat is within the Statute ^ ijE. 6. which is not 
loft by the Demife of the Queen j for it is no Original Writ, but is 
in the Nature of an Execution grounded on a Record precedent ^ 
for every Latitat is founded on a Bill of Mtddlefex precedent, and 
fuppofes that the Party cannot be taken by the Sheriff of HSddlefeXy 
quia latitat^ difcurrit in another County; fo the Latitat ifliies on a 
Suit pr qaeritur fuppofed to be depending. 



Hargrave ver/us Rogers. 



Cro. Jac. 45. 'TpHfi Ball entered into a Recognifance for A. that upon 8 DaysWam- 
Dcbt'^'* * J- ^ A ing A cofnpafeb. to any Adion lb be brought by j?. for fuch a Debt : 
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Necfton^ that if j4. ihould be condemn'd in the Adiofl, arid (hould 
not pay, that they would anflver to B. the Condemnation. ^. bi*ought 
an Action againft j4. in. which A ^as condemnM, and did not pay; 
wherefore B. brought Debt againft the Bail upon the Recogniiance, Cdnftru£(ion 
and (hewed the Suit againft j4. and the Condemnation, and that he of ConJinon; 
had not fatisfied it ; but did not flicw that yf. bad eight Days Warn- ^VArning. 
ing to appear to the A6tion. And by Fenner and TelvQrton he need 
not Ihew it ; for the Condition of the Recognifance de(fcnds upon 
two Claufes ; the one the Appearance upon eight Days Warning, the 
other is the Satisfaction bjr the Bail, if A. does not pay the Con^ 
demnation, comprehended in thefe Words (Necttbn) : And in this 
Cafe the A6lion i$ bt-ought upon the fecond Claufe, viz. the Default 
of yf. that he has not anfwer'd the Condemnation ^ and therefore 
'tis needlefs to meddle with that Part of the Condition, which goes 
to the Appearance to the A6tion. But if the ASion had faMcen 
brought on the firft Claufe, then B. ought to have Ihewn in certain 
the Warning to have been given by eight Days. But Popbamy Gaa-^ Appearance 
rfy, and IViUiams ctmtrd ; and that the Plaintiff ought of Neceffity ^^ Wttningi 
to (hew the Warning to have been by eight Days ; for firft it is not 
a Condition to be performed between the Parties, but between 
Strangers ^ f6r A. is a Stranger, and then the Bail are bound only 
to anfwer fuch* Condemnation in fuch A6lion in vi^hich eight Days 
Warning (hall be given, for that is the Ground of the Whole ; and 
there is no Reafon that A. by his voluntary Appearance without fuch 
eight Days Warning (hould prejudice his Bail • otherwife if the Con- 
tion had l)ecn between A. and B. for there \t A. had appeared with- 
out fuch Warning, it's his own Folly, & volenti itmfit Injuria. And Volenti nan 
according to this Opinion the Plaintiff difcontinued his Suit, and tht & lojuria. 
Defendant ordered to put in new Bail, i^d rnxta. 

St. George J Cafi^ 

No 9" Ay the Pradice in the Kirtg's Bench : That in iall A6Hons I'en.Sutntes. 
brought againft any Perfonupon any penal Statute, the Da- Ipforma- 
fendant fiiall put in common Bail otily^ and not fpecial Bail ; and [i^^^Jn^^ 
this was dne St, Geergeh Cafe of Norfolk^ upon an Adion brought Bail, 
againft him on the Statute of 13 Eliz. of fraudulent Conveyances^ Staic. ijEHt. 
Ifvhcre the Rule/i/|»ij was (hewn by the Juftices.. 

The fame Pfa6Hce in the King's Beneh 5 that an Executor ot Ad- i Vcn. 55 j. 
tniniftrator ' (hall put in only common Bail, becaufe they are to be "j^'^-^3i 
charged but with the Goods of another^ visQ. of the Intefta^e. . ' 
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keplcvxn. 

Iflbe. 

T'ravcrfe. 



What tflae 
IhaUbea 
Jeo&iL 
Scarate 6f 
Jcofaib. 



Pigot verfui Pigbt. 

RMpievik I Hie Defendant avow'd, that £Uen Ettderhy was feife<i 
. in Fee of three Acres in D. and took P. Piga to Husband^ 
by whdin fiie had Iflue fbomss ; EUen dy'd^ the Husband in by the, 
Curtefy 9 and ^bcmasj the Heir in Reverlion, granted the Rent o£ 
100 J. out of the three Acres to the Avowant^ and fi>r^ much ar- 
rear, i3c. The Plaintiff in Bar Aid, That before EUen bad any 
Tfatng, one BJher was feiied in Fee, and gave it to John Enderby vi 
Tail : Jt>bn had Iffiie EUe§$^ &c. who aft«r the Death of her Father 
entered, and was firiled in Tail, and toiA Husband, vt [ufta^ and 
had Iflue J'bomas, ittfupra^ and dy'd ^ and fbomas being in Rever* 
fion, in the Life of the Tenant hy the Curtefy, granted, upfupr^ 
Mhfque hoc aucd EUen Bnderhy was feifed in Fee of the three Acres | 
and upon mat Ifliie>Fas join'd^ and jfoiuid for the Avowant ; and it 
was*ihewh in Arreft of Judgment, that ia B&Gt there was no lifu* 
lom'd^ for the Tnvcrie of the Setiin efEHen Enderby is idle, £ot nd 
Title to the Rent i^ derived Irom her; hut he ought to have tra* 
verled tint Stifih of i'btmss the Graniior^ wherefore the lilue ought 
to be df fudi a Natlirc^ as dikfat oiake an find of che Matter ia 
Dotibt, which is not in this Cafe, no more than if the Tenant ia « 
Ftrmeim woiild plead Non ctftp* : But Qper Curiam] altho;* an apter 
UTue might be taken, »d the Traverfe is not good, yet it is aided 
by the 5tatiite of Jeofiuls ^ for the £ftate of EUen Enderby was in 4 
Sdrt «nd by Circumifamce material ; for if Ibe was feifed ia Tail^ 
and it defcended to S'bomas tike Grantor, then by his Death th( 
&ent is determined ^ but if the Fee-fimple defcended to 3'bmas 
from EBen^ then it enables the Eftate of Stbomas to be fuch, out of 
tirhich he might grant a fuffcient Charge ; and although it may be 
imagined and intended that after the Fee defcended firom Etten^ that 
Tbomas had changed it into ^n Eftate-tail j yet Qper Popbam) the 
Court will not intend it aoW, becaufe the Parties are agreed to doubt 
nothing, but whether Ellen was feiled in Fee or not when fiie df^d ^ 
and that DoUbt is refolv'd by the Verdid: : As if the Defendam 
iKTilL i^ead the Feoffment of J. S. to ^. and B. and that ^. dy'd, 
^nd B. furvived, and enfeoffed the Defondmit, if the Plaintiff will 
fay, that 7- S. did not enfeoff A. and upon that they are at Iffu$, 
and it is found againfl him, although it is no proper liiue ^ yet it is 
^ded by die Statute, becaufe the Patties doulK no^uag but the 
Manner of the Fec^ent of J. S. whether it was made to ji. 6r nor. 
And.^ that Opinion were Pupbam^ Femter^ Tehentm^ WiUiums. 
Caudyi contra. 
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^e Cafi cf a Prohibition. 

THE Sugge:^i6n in a Froliibicion vas, that the PlaiMiff from p^iipaon 
Time whereof, (^r. had paid for Tithes of Wool and Lamto in tmo 
k d. and in Proof of his Suggeftion per iefieSf fpoke nothing of T^'^s f**** 
Wool, but only chat 2//. had been paid for Tithes of Lambs j and IJ^"^ ^ 
thereupon tiefsden mo^ed the Gnxrt to have a Consultation as weli r^esu 
fyr the Lambs as for the Wool, becaufe the Suroiiie is of a joint Suggeftion to 
trcfcription B tnada iecimandi for Wool and Lambs ; and now no ||*^ PnAi- 
Proof beiag fw the Wool, he has faiJ^ in the Whole: But {tcr JJ||^j ^^ 
Curiam) there is a Difference between a Suggeftion to have a iPfoni- ^* ^ ^ ' 
bition, and a Prefcription coinprifed in it, and a Frefcription made 
in Defence, or by Way of Plea iq any original Action s for in the 
latter Cafe of a joint Prefciription made for. two Thines, a Failure 
in one deftroy^s the Wiu>le $ hecaufe Xhat is by .Way of Title :* But 
btherwife h^e, becaufe this Prohibition is only to give Jurifdi&ion Cro.EL73<;i 
to the King's Court ^ and therefore, aitho' the PlaintlifF fuppofes 
that the Court ought t6 hold Fleahoth of thelTitbes of the Wool ahd 
of the Lambs { ahd for the Wool it remains payable hi lUni^l^ ahd 
fo to be deterinitied ih the Ecclefiaftical Court i yet for the Lambs^ 
in which the Modks decimandi is proved, the Court ihall retain Juri{- 
diftion ^ for now upon the Pi;o6f it fhall be taken, that the Jhrefcrip- 
tion, whith ihakes the !plea' temporal, was only for the Lamb^ 
^usd mtd. Per Fetinery teJvertm and WitUatns^ the others 1)eifig 
abfent. 

MOlineux as AdmJniftratbt of one Meringj ettendcd a Statate on ^^ jtc/it. 
the L.and of one Kiggesy and before his Acceptance prav^d stacuie-fla- 
that the Land might be dellvet'd to the EiLtendbts^ wherefore Pro- {Ac. 
<Sels ifllred accordingly j and before the Return of the Writ, TePver^ ^*^^*^ 
ton mov'd the Court, that the fixtendors could not have the Laftd 5 JmSt !?- ' 
becaufe fmce the Extent BJgges is dead, his Heir within Age, and fafe^rhe ' 
in Ward to the King ; fo the fcine now in Fofleflion, and the Land Land 
In another Plight than it was at the Time of the Extent; but nan ^n^'tWard* 
allocatur per Curiam : And (by Popbam') the Extcndors ought to ifuc v^a^j^ 
to be relieved in the Court ot Wards, ^od ncta. 

Fifh nferfm BJchardfon. 

THE Cafe was fuch ; Pijb bad a Debt owing to him by theTcftator Cra Jac. 47^ 
RrVi&^f^e^fr on a iimpleContra6t; and came to the Defendant and Aflumpfic. 

told 
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told him of it ; who faid, that if the Plaintiff would forbear SuH 
againft him for a Tme^ he promifed to pay him ; it is a good Fro- 
mife in Law ^ for although the Defendant might wage his Law in 
an Adion brought againft him hj the Law, becauie it is of an- 
other's Contrad 1 yet in Law fuch Debt on Simple Contraft re- 
mains a Debt, and is not abfolvM by the Teftator's Death : And 
according to the Book xo Hen. 6. an Adion of Debt lies againft the 
Executor for it; and if he pleads to it, and doth not demur upon 
the Declaration^ Judgment fllall be given againft: him ; and the 
Court ex Officio will not abate it without the Challenge of the Par- 
ty ; but if the Heir prondfes on Forbearance of Suit to pay fuch 
Debt, yet no ./^m/)/?/ lies againit him s for there is no Confidera* 
tion, becaufe the Heir is liable to no Debt without Specialty. 



Afliimpfir. 
iBoreiffk At- 
tachment 
London* 



VThftt fliaU 
bea f^ood 
Confidera- 
tion on Af*- 
fumpfit. 



Jikard verpis Cottels. 

TM £ PlaintifiT fhew'd that he was poflefled of an Houfe in 
London^ in which Sebajiian Underbolfter had a Chamber ; that 
Sebaftian was indebted to tHe Plaintiff in One hundred Founds, and 
dy'd poflefled of the Chamber, and of fundry Writings and Sums 
of Money ibi^ remanent ; and that the Plaintiff after his Death, 
for the Recovery of his Debt, attached the Goods, i^c. being in 
the Chamber, in the King's Court, before the Mayor, &c. in the 
Plaintiff's Hands for his Debt, according to the Cuftom of the 
City ; and that the Defendant, in Confideration the Plaintiff* at his 
Requeft would permit tlje Defendant to enter into the Chamber, 
and take and carry away tKe Goods attached, necnon omnia Script a 
obligaf there being, promifed the fame Day to pay the Plaintiff 
his One hundred Pounds : And upon ^on aJTampJit pleaded, and 
^ourid fpr the Plaintiff, it was. moved in Arreft of Judgment, that 
the Promifei^^as upon no Confideration ; for, for any Thing that ap-* 
pears, the Debt was but upcm Sipiple Contraft, with which the Defen- 
dant is iiot chargeable ^ for he is a meer Stranger, and no Execu- 
tor or Adminif^rator, for any Thing that appears : Alfo Fart of the 
Confidefatioii being the Difcharge of the Attachment, the Plaintiff 
ought to have /hewn that an Aaion of Debt was depending at that 
Time ; for there ought to be feme Perfon againft whom an Adion 
of Debt fnould be brought ; otherwife there could be no Attach- 
ment : To which It was anfwer'd, that the Shewing of the At- 
tachment was but the Conveyance, and not the Subftance of the 
A&ion I and moreover the Confideration is not that the Plaintiff 
fhall difcharge or feleafe the Attachment, but only that he fhall 
permit the Defendant to enter into the Chamber, and take and 
carry away the Goods attached ;. and ajfo there being two Confidera- 
tions exprefled; the one the Carrying away of the Goods attached, 
' t the 
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the other the Carrying away of certain Writings Obligatory, 
which were not attached, altho' the firft Part of the Confidera- 
tion (hould be void ; yet the other would be fufficient to main-* 
tain the Action ; aad Judgment accordingly pro ^//^r' ^P. 
1 Jnc. Teherton and Serjeant T'anfield of Counfd with the. 
Plaintiff, 

King verjus Andrews. 

HE Cafe : That after the Parties were at IflTue in Trcf- Cro. Jnc. 45. 

pafs, and an HabcAs Corpora awarded againft the Jury, Error, 
the Common Pleas where the Adtion depended, awarded a F*a!Vn"nul- 
Superfedeas quia impro'vide^ &c. which was delivered tolocftcrrat. 
the Sheriff, who notwithftanding returnd the Jury before the ^".^T^j^^^ 
Juftices of Affife, who proceeded ; and it was found for the rhc jury?' 
Plaintiff: And Teherton affigned the Matter aforefaid for Er- To proceed 
ror ; and the D-fcndant pleaded, ifi nulh eft erratum : And it JiJ/*^ *' ^' 
was adjudged Error ,• for the Error aflign'd is a Matter in Fadt 
depending on a Matter of Record ; and then the Defendant by 
pleading in m/llo eft erratum has confeffed it, viz. that fuch 
Superfedeas was awarded and delivered to the Sheriff before 
the Trial: Whence it follows, that after the 4yft;^^r/^ie'/z/ del i- 
. ver'd, the Sheriff^s Hands were clofed, that he could not pro- 
ceed to diftrain the Jury, jior to return the Writ before the 
Juftices of AflTife. 'p'ide 5 BMz. T^er 222, 223. a Superfedeas i And. ^6. 
dire^ed to the Sheriff* upon an Exigent, and the Coroners pro- ^o- 73- 
claimed him outlawed when the Sheriff had the Superfedeas y 
and it fecms to be Error if the Proclamation C^ quint exati us 
be after the Superfedeas delivered. 



Hill. 2jAC. B.R. 

Sir John Harpur verfits Beamonc. 

I Was at Sir J. Harpur j Houfe^ and John Harpur his Son Cro.jac. j<. 
drew fue forth to fee a Getdingy and then Thomas Beamont 'J^'^" *^r 
did throw his T>agger at me ttoice^ and thru ft me through ^' '* 
the Breeches twice with his Rapier to hat^e killed me ; all 
this was done by the Inftigation otf Sir John Harpur, and lean 
pro^e it. And upon Damages given to 100/. and in Arreft 
of Judgment, Topham Chief Juftice^ and Teherton were of 
Opinion that the Words would not maintain an Adion j 
for when the Words fpoken by the Defendant contain/Matter 
of Fad, and Matter of Intention ; as the Mattclt. of Faft 
was, Thomas Beamont threw his T>agger at me twicCy and 
thruft me through the "Breeches twice \ the Matter of Intention 

Q. . was^ 
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was, what the Defendant coUeiftcd from this Fad, ciz. that it 
^ fvas done to have killed him ; and then concluded, all this 

was done hy the Inftigation of Sir John Harpur; they fliaJl be 
taken in the milder Senfe^ id eft, that that was doncy was 
done hy the InJUeation^ &c. and that was only the Flinging of 
the Haggery and the Running him thro the Breeches^ .which 
is no Slander, but an Imputation of a Trefpafs ,- and (hall not 
be taken to refer to that which was but in the Intention of 
the Speaker, viz. That it was done to kill him : As-if one 
ihould fay, J. S. lay in Wait for me^ and his Intention was 
to kill me^ and he did it by the Procurement (f J. D. Thefo 
are not Words of Slander to J. ©. for they extend only to 
laying in Wait i for that is the Faft, and the^Intcntion of the 
Laying in Wait is a Sy-thing meant to be coupled with the 
other* But Qaudy^ Fenner and Williams^ contra: For the 
Words ihall not be taken dividedly^ but altogether as they 
were fpoken, and fb import Slander ; as if he had faid. Sir 
John Harpur procured Thomas Bcamont to caft his Dagger at 
Cro. Elii. me^ to kill me i and then there is no Qucftion bbt the Words 
308,3^. arc adionable. j^uod fuit concejfum ab omnibus ; and Judg- 
2 j^y' * metit entered accordingly againft the Defendant. 

King wrpis Go(per and Shire* 

Errw. ^nr ^ ^ Defendants in Replevin, againft whom Judgment 
Infant by Jl was given, affign for Error, that where there were two 
whJre"in'- Avowants : One of them was within Age, fo he ought to 
fancy. fliall have appear^ by Guardian, and not by Attorney ; but in the 
fi? WaJrof Affignment of the Errorj it is not concluded to the Country, 
ft good Af. ^iz. Et hoc paratus eft verijicare^ dfc. and the Defendant in 
fignracnr. Error pleaded in hullo eft erratum. Et per totam Cur {Top^ 
FaTirici ^^^^ ^^^"S abfcnt) the Judgment ftiall- be affirmed f for wheil 
a Man afligns Error in Faft, he ought to put it to the Coun- 
try ; for the Jurors only fti'all be Triers of it, and not the 
Judges i and then in this Cafe by not concluding to. the Coun- 
9 Co. $05. try, it is an Error not triable by the Court, but in its propet 
Nature by the Country j fo it cannot be adjudged ; wherefore! 
it is tantamount^ as if no Error at all had been aiSgncd; for 
the Defendant by pleading in nullo eft erratum^ has not con- 
feflfed it to be Error, but has only put himfclf upon the Judg- 
ment of the Court ,• and the Court in this Cde cannot be 
Triers of it ^od nota bene* 
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Palmer ver/us Welder- 

ADjudged uffa voce that the Value belongs to tlie Lord c^^J«c.«, 
without Tender ; for it may happen* that the Inf^tlQ^^^^'^ 
may be eloigned, or he may travel beyond Sea in his Vdue rf 
Father's Life-time, that the Lo^-d cannot come to tender ^ and ^t^^ 
the Statute which fays^ de mero ^ure^ fliews, that the Value 
is not any Thing given by Law ^cial, but by the Common 
Law and Rule of Reafbn, in Recom pence of the Lofs of the 
Services, which the Lord fuftains by the Nonage ; and atfo in 
this Adion the Tender* is not traverfablc. ^W not a. 

Barnes T;tfr/«j Worlich. 

IN an Audita Querela brought by the Plaintiff, Maffey and Cro. Jac. 67- 
others being his Bail mamtceperunt habere the Plaintiff in ^u",*^«^ 
Chancery fuch a Day ad Jian^nm Juri in hac fartei and cap/io. 
that the Plaintiff profequeretur cum efftUuy viz. quilibet eoruni ^^^** 
fub paina 200 1. to the Ufc of the King,, and 200/. to theUfe scire Vi 



acint. 



of the Defendant, according to the Statute 1 1 Hen. 6. cap. lo, Condiri<»- 
quas concejjerunt & quilibet eorufn concejftt de terriSj &/;. ac- ^•^"*" X 
cording to the Statute levari^ Si prafai^ the Plaintiff before 
the King in Chancery on fuch a Dav in forma pr^diZia non 
habuerint; ^ac fi idem the Plaintiff his Writ againft the De- 
fendant in forma pr^ediUa non profequitur cum effefiu \ and 
the Plea was profccutcd to Iffue, and Judgment, quod Qj/ter 
nil caperet per breve fuum^ (jyc. prddiBus tamen the Plaintiff 
after the Judgment hucufque has not fatisfied the Defendant 
the 200 /. nor rendered himfelf to Prifon till he fliall fatisfy 
•the Debt juxta Juris in hac parte Exigentiam^ (!y Jic idem 
the Plaintiff non ftetit Juri in hac pane^ wheicby the Bail 
have fotfeited their Recognifance ; land thereupon the Defen- 
dant demanded Execution againff them : And upon this Scire 
facias brought ag£iinff the Bail, they demur^d, luppofing that 
no Ibfficicnt Breach of the Recognifance is afligned j for {per 
Godfrey) where the Condition is Parcel of the Recognifance^ 
there he who fues Execution thereon, ought to (hew the 
Court that the Condition is not perform^ i which was not 
in this Cafe ; for the Recognifance ftands upon two Conditions; 
I. If the Bail have the Plaintiff in Chancery fuch a Day, d'r* 
a. If the Plaintiff profecutes cum effeUtt > and the iirft of thcfe 

• .# Conditions 
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Conditions is not fliewn to be broken, w:?. that the Plaintiff 
did not appear at the Day, ^c. in Chancery ; but the Breach 
is affign'd in a Point out of the Condition, ^iz- that the Plain- 
tifl: has not paid the 200/. ^c. but per Tophafu & totnm Cu- 
riam adjudged ro«rr/J ; for the Words in the Beginning of the 
Recognifance, viz. \Standum Juri'\ import the Whole, and 
include all that is to be done, viz. as well in the Courfe of 
the Profecution, as in the Effeft of the Suit, viz. Execution ; 
for to profecute cum effeHu^ is to follow the Suit^ till Judg- 
ment, and that is but Part of the Plaintiffs Jiafiding to the 
Law j but Finis Juris in this Cafe is to pay the Condemna- 
tion ; and therefore thefe Words in the End of the Recogni- 
fance. Si idem the Plaintiff his Writ, dxc. do not make any 
new Condition, but only in fome Sort expound in Part thefe 
Words, Standum Juri : As appears by thefe Words {in forma 
pr^ediUd) twice inferted, whicn Words refer to Standum Ju^ 
ri ,• for that is the Form mentioned before. 

Brigges verfus Tompfbn. 

JnformAtion. TN this Term, between the King and one Towpfon^ in an 
Venire ta- X Information upon the Statute 21 jy. 8. for taking to Farm 



cias. 



Land by fpiritual Men i the Award of the Venire facias to 
try the Iffue was made returnable ubicunq; &c. but the Writ 
of Venire facias was* made returnable coram nobis^ omitting 
thefe Words uhicunque^ (^c. fo that it did not anfwer the A- 
ward on the Roll ; and the King's Bench is removable, fo 
that coram nobis is altogether incertain, and out of Courfe ; 
and Judgment was ftaid on this Point. 

Fairchild verjiis Gaire. 

cro. J»e. 5j. HpRefpafs for Tithes of the Church of B. on the Verdift 
1 Brownl. J|[ ^hc Cafc appear d to be, that the Defendant was col- 
Mo.' 7tf$. lated to this Church, being a Donative, by y^. and £. the Pa- 
Trefp«f». trons i and that this Church is exempt from the Jurifdidion 
ncfignrri'on. *^f ^^^^ Ordinary. The Defendant refigned to J, and to C. 
Ordinary, who is a Stranger, (^ quibufcu^que aliis perfonis^ who have In- 
ESmwion. *^'®^> Ecckfiam fuam de B. cum omnibus Juribusi drc. both 
^ ' the Patrons pafifed their Eftates to 2). who collated and invcftcd 
the Plaintift in the Church j , whereby he feifed the Tithes in 
Queftion, and the De&ndant took them> and concluded, Si CQn- 
Jiat Curiae, that the Refignation is good, then pro j^uerente, o- 
therwife /ro 7)e/end'. Et per totamCttriam^ Judgment pro ^ue- 
rente; for the Refignation is good, bo^h in Reipc^ of the Thing 
which is refigned, and of the Pcrfons to whom,- for this Donative 
4 # being 
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being exempt from Ordinaty's Jurifdiftion, the Refignation 
cannot be into his Hands j and the Incumbent fliall not bo 
compelled to keep the Chnrch nokns volens^ if the Patron will 
accept it ; and tnefefore there being no PeriTon to whom the 
Refignation can be made, but into the Hands of the Patron, iC 
is good J and altho' the Refignation is to one Patron and a An Aft don* 
Stranger, yet it is good to both the Patrons^ and void as to {J^ **'"* ^ho 
the Stranger ; and the rather by Reafon of the Words fubfc- .^j l°w 
quent {quibufcunq; aliis perjonis) j which Words include all that gcr, 
have any Manner of Intereft. Then when it is found, that !D. 
who collated the Plaintiff, had the Eftatc of both the Patrons, 
altho' no Agreement is found of the Patrons to the Refigna- Agreement 
tion, it is not material ; for this Finding of the Grant over to y '^1*5^ '" • 
D* implies as much in a Verdict $ then this inverting of the 9Co.'5i. b. 
Plaintiff in the Church by D. is good to give him Power to take J:*«rft Poffcf- 
' the Profits by Reafon of the firft Poflfeflion ; and altho^ the Dc- '*''"• 
fcndant refign*d only the Churchy yet that goes to ail that be- 
longs to the Church, and that the Defendant had as Redor 
there j and therefore 6 E. 3. — is, that if the Patron grants Ec- Special Ver- 
chfiam^ it paiTes the Advowfon. (But nota^ Hark thtjre faid d»^- 
that was in ancient Time, ergo *tis not fo at this Day ,• to which ^ ^°*' **' ^ 
the Court feem'd to agree : ) Et per Curiam^ {(i) the Refigna- (4)5Co.97.«. 
tion is the foie Point which the Court is to determine in thi^ Cro.Car. iz. 
Cafe, for of that alone the Jqry doubted; and that is only re- Mo'iT/idS' 
fcr'd to the Court. But per 'Pophavi Ch. Juji. if the Patron Jory-i * 
of fuch Donative will not collate, there is no Remedy to com- 5®*^'' 
pel him > but it is left to his Confcience, and he may in Time ^ ^^^ ^"^ 
of Vacation {b) take all the Profits, and fue for the Tithes in {t) Vide 
the fpiritual Court : For this Donative grew at firft by Confent *""*• •"^ <*• 
of all Perfons who had any Manner of Intereft, ^iz. the Ordi- rlhe^^* 
nary and Pariftiioners. But Gaudy^ Ftnner^ Te\vertou and Wd- Spiritual 
Hams contra^ and that the Ordinary might compel him to col- ^^^* 
late fome Clerk ; for KeUoria is only exempted from the Ju- 
rifdidtion of the Ordinary, and not the Patron ; and it goes 
only to Charges to be taxed upon the Church for the Ordina- 
ry *s Attendance in Vifitations, and fuch like : And ^er Top- 
haniy altho' the Church in the Execution of the Cnarge be 
fpiritual, yet the Patron may collate a meer Layman, as well 
as the King may make a temporal Man a Dean, quod Sape Omuu 
accidit : But all the other Juflices contra^ in Cafe of the Per- 
fon which is merely fpiritual j but as to the E)eanery they 
granted that ; for that Funi^ion is temporal : And yet Williams - 
Jfjjlice faid, that Lay-men, who have Deaneries, ought to • 
have and always have had Difpenfations from the Arch- Difpenfc- 
birtiop: And if the Incumbent, in this Cafe of the Dona- "on. 
live, preaches Herefy, or, (jrc^ by the Attorney General and ^^^^^ 

R 'Popham^ 
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T^opham, the Ordinary may corredl him ; for ReSioK is not ex- 
empt from the Jurifdidion^ but RtUoria only : But per Gau- 
dy^ Fenner^ ^etverton and WiUiamsy the Ordinary cannot med- 
dle with him, for the Perfon is privileged in Refpedl of the 
Plate ; but the Patiron mav by Coramiffion in its^Ka'tUre exa- 
mine the Matter^ and ouft and deprive him upon Caufe ; 
Q^d not a : And Tic accidit in the Cafe of one Covert^ as Gau- 
dy and WiUiams laid, where the Biihop of Wimhefter was Do-* 
nator of fuch Donative. Vide 1 3 £• 44 

Sir George Mdore nJeffm Foften 

Cro.T*c.tf5. QIR George Moore (with others) being a Commiflioner td 
Q 'r ^ examine Witnelfes on a Suit in Chancery between ^. and 
(loner'of £• A- ouc of the Parties {j^ofito the Defendant) faid to him. 
Chancery, that he was a corrupt Man^ and that B. hadfet him on Horfe- 
star-cham. ^^^^ ^^-^^ g^^-^^^. ^^ fupprefs Jfi/HcCj Truth afid Equity i and 
Briixry. upon thcfe Words^ Sir George brought an Action ; and this 
Indiamcnr. Matter appeared in the Declaration, and it was found for the 
*orgcry. pig^jntiff . ^nd (by FentieT and Williams) Judgment ought not 
to be for the Plaintiff,- for the being a Commiflloner by the 
mutual Affcnt and Elcdion of the Parties, is not in any judi- 
cial Courfe, but only arbitrary whether he will be or not j 
and alfo by the Common Law of the Land, the Mifufage and 
Miicarrying of a Commilliooer of the Bufinefs is not punifli- 
able ; for he is not fworn to do any Thing, but it is only vo- 
luntary; alio it does not appear that the. Commilfion was 
return d j and (b all former Proceedings fruftrate ; and altho* 
the Mifdemfeanour of the Commiflloner may be puniihed in 
the Star-Chamber, yet that is but difcretionary, and not de 
9 Co. 76. b. rigore Juris. But Topham Chief Jufticey Gaudy and Teher^ 
71.^. fQfg contra ftrenuoufly ; for the Commiffion in this Cafe to the 

Commiflioners iflfues under the Great Seal, and is a fpecial 
Truft and Confidence which the Court and the King (as appears 
by the Stile of the Commiflfion) repofo in the Commiflioners 1 
and to falfify this Truft is a great Offence ,- and for Bribery to 
fupprefs Truth, is a heavy Slander. And if J. and F. axe Ar^ 
bitrators between ^.^nd S. and A. fays to J. that he has taken 
fuch Bribes of S. that he is fallen from hearing any Thing on 
his Side J it is a Slander puniftiable ; for by the Corauion Law 
fuch Corruption in Matters of Reference may be puniflied by 
Itididtment J and fo may Forgery be puniflied at the Com- 
mon Law ; otherwife the Law would be dcfeftive, to fuffer fuch 
Offence without Punifliment ; And ahho' the Commiflloner is 
not fworn, nor the Commiflion retyru'd, yet that does not 
• 2 extenuate 
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extenuate the Slander ; but the Defendant's Malice .appears 
the fame. And Judgment was given accordingly. 

Sir Richard Champerhdn ^erjiis HilL. 

IN an Aftion on the Statute of 2 E. 6. for not fetting forth i & 3 E. i. 
of Tithes J the Plaintiff fhew'd that the Redor oi Modhtry »?• 
had two Parts ef the Tithes in thhie Parts to bb-dividedj and ^SoJITl 8& 
that the Vicar of the fame Place had the third Part of the Mo. 914! 
Tithes 5 and laid it to be by Prefcription as to the Manner of ^^^ 5* 
the Receipt of the Tithes by thp Parfon and the Vicar, from Tithes do- 
Trme whereof: He further ftiew'di that the Parfon and Vicar pandcdort 
had by fevcral Leafcs demifcd the Tithes to him 1 and fo he ffjnn^ole' 
being Troprietarius of the Tithesi the Defendant ibwed fo Aaion. 
many Acres within the Parifli^ ^iz. Wheats Rye^ drc and car- 
ried them away without fettihg forth decimam partem deci- 
marum priediUarian to his bamage, ^c And upon Nil debet 
pleaded, it was found for the Plaintiff; and in Arrcft of Judg- 
ment it was fliewn, that the Plaintifl has in this Writ com- 
prifcd feveral Anions upon the Statute t and this appears by 
his own Shewing ; for he does not claim the 1-ithes under one jdfndct in 
Title^ but under the feveral Titles, of the Parfon, c^/jg. of the Aftton, 
two Parts, and of the Vicar, w& of the third Part 5 dnd no 
more than the Parfon and Vicar can join in this Writ, by Rca- 
fon their Titles are* divided ; no more can the Plaintiff, who 
claims fcverally under them. And it fceros^ that the Parfon • 
cannot have this Aftion ajgainft feveral Tenants for not fetting 
forth their feveral Tithes, tho'' all the Tithes belong toliim^ 
bccaufe he cannot ^mprehcnd two Adions in one j quod Fen^ 
ner concedit^s but all the other Juftices contra 5 for altho' the 
Vicar and the Parfon in this Cafe cannot join, becaufe they 
claim the Tithes feverally by divided Rights, yet when both 
their Titles are conjoined in one Pcrfon, as they are here in the 
Plain tiflF, then the Matter of the Title is like wife conjoined in 
one ; and it is fufficient to flicw gerterallyj that the Plaintiff is 
Virmarius or Troprietarius of the Tithes, without faying by % • 
what Title $ for this is but a perfonal Adion founded meerly 
upon the Contempt againft the Statute, in pot fetting forth 
the Tithes; and alfo he doth not demand any Tithes by this Poft. 127. 
' Action, fo that the Title cannot come in Debate ; but the De- 
fendant is only to excufe himfelf of the Contempt : Yet it 
was agreed by all, that the Plaintiff ihould recover the Tithes 
in Damages, and ihould not demand them, again by any Suit Dftmages. 
after his Recovery in this Adion. J^yod nota. 

. TioBor 
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Do^or Nevil 'verjus Bates. 



Cro. Jtc tf4. A Ftcr Iffue between the Parties, the Venire facias, upon 
Trefp«ft. £\ •-•—■- 

Jffh^S and bore Tefte i » Fc^. which is the laft Day of Hillary 'Texrai 



Trefwft. £\ which the Trial was, was made returnable quini Hilf-, 



fcciw. and yet {per Curiam) it fliall be amended in the Date of the 

Tejie^ mz* to ilTue forth before the Return of it, and that in 
Favour of Trials ; for it is but the Default of the Clerk* 
And a Precedent was fliewn where the Venire facias bore 
^efte 24 Feb. which is out of Term returnable in the Term*- 
Time ^ and it was amended. And alfo in the Cafe in Que- 
ftion the 7)/^r' Jurat'' likewife bore I'efte 12 Ft b. which is 
the lame Day of the T'ejie of the Vemre facias i and this 
Tiifir in its Nature ilTues after the Venire facias retum'd i and 
amended alfo in that Point, for it is but a Mifprifion of the 
(4)?oft.tf^ Clerk: But in the fame Cafe this Term, between {a) Lee 
Cro. Jac. 78- Plaintiff againft Lacon for a Trefpafs in Com Salop : After If- 
fue between the Parties, and a Venire facias awarded on the 
Roll, (which Award is always general) the Writ of Venire 
facias was made (Vicecomiti) omitting {Salop) for a Space was 
in the Writ for it ; hut yet it was really executed by the She- 
riff of Salop; and it was alledged in Arreft of Judgment, 
that the Venire facias was vicious^ for that Reafon : But by 
Statute of Gafjdyy it iliall be amended ; and per Fenner and Williams^ it 
jcofaili. is as no Writ, becaufc it is not direiaed to any Officer, and then 
saik- 454- it is aided by the Statute of Jeofails. 

Sir ]o\\n llolVis "verfus Wxkoe. 

Cro. Jac. 58. //-^ keeps Thieves and iCraytors to do Mi f chief ^ and gives 
' ■• them nothing for their Labour but blue I^iveries : And by 
Topham^ the Words are adionable ; for the Words {do Mif 
chief) ihall be intended in that Kind^ and according to the 
Qualities of the Terfons fpoken of before^ viz. to do Theft and 
Treafon ; as if he had faid, J.S. keeps a perjured FeSow in his i 

Houfefor his Turpofe^ to ferve his Turn mthal; it fliall be ^ 
intended, to fe^ve his Turn in Terniry. But tota Curia con- 
tra in both Cafes i for a Man may keep Thieves and TraytorSy 
and not know them to be of fuch Condition j and liketvife he 
may keep them to do Hurt and Mifchief and yet not in Theft 
or Treafon ; as to break down his Neighbours Hedge^ to chafe 
his Cattle^ &c. and Judgment was onter'd, Nil capiat per 
hillam. (This Cafe was adjudged inTerin. Hill. 2 Jac.)^ - 

a Birket 



T* ' ' ' .• ^ > . - ■ . — -^ 



Pafch. 3 Jac. B. R. • 6? 



Birket verfus Manning. 

DEBT by J. Birket againft WVliam Manninz^ as A<1- Crajac.^7. 
miniftrator of .7. S. Tho Defendant pleaded 'Pkne ad- jj^rr^'^^' 
minijiravit: The Plnintiff replied, that he ought not to be Amcndmcnn 
barred by any Thing faid Ter pradiBufu Willielipum; for he Replication 
faid 'Prddifius J. habct^ d; die Impetrationis^ &C. habuit^ di- ^^^y^ti^' 
f>€rfa hofia^ (jxc. dx hoc pttit^ dxc And it was moved in Ar- 
reft of Judgment, that there was not any Iflfue jpined^ for the 
Plaintiff ought to have replied, that the Defendant bad Afl'ets, 
and he lays that he himfelf has Aflbts, which is not the Mat- ^rojacsSj. 
ter in Queftion; but {per Curiam) it ftiall be amended, for cr'^kr^ii. 
it is but tiio Default ot the Clerk: As 9 JEliZf 2)y. where it 8 Co. lii.b! 
is faid, & Trdditi" T>eftndem fimiliter^ where it ihould be ^^l"" *^*' 
Tradidf 2!f^rens fimiliter ; and that has been often amended, ^' *'* 
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Middleton verfm Chefeman. * Rot. 713. *Mod. 194. 

IN an AAion of Covenant to deliver Iron, the Defendant Covcntnc; 
pleaded two Pleas .iffuable, tfz- a Delivery o£ the Iron ^^^^^'^/ 
according to the Covenant , and by bis third Plea he Difconrina- 
pleaded a Concord j upon which the Plaintiff demurr d gene- •"f^ ^ ^"^^• 
rally, Et dicit quod flacitum pradiif minus fuffic\ drc* And contra/'' * 
(per Curiam^ it .is a Difcpntinuarice of the whole Matter i PUcirmn, to 
tor this Word (Tlacitum) is incertain to which of the three j^J** " '•* 
Pleas it ihali be referred, fo that as to two Pleas pleaded, the 
Defendant remains unanfwer'd; Alfo if it {hould be taken that 
this Word CPlacitum) goes to the laft Plea only, becaofe the 
Pleading of the Concord is the Matter only doubtful in Law, 
the other two Pleas being only ilTuable, upon which it (hall 
not be prefumed that the Plaintiff would tender a Demurrer, 
then the Plaintiff not defending to Iflfue upon the other two 
Pleas, nothing is done as to them, fo the Record is imperfed, 
and by Cbni^*quence a Difcontinuance of the whole Matter* 
9^er mam Curiam. 



Sit 
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ISif- Edward Winter* 

tndiamebt QiK ^eltoard Winter^ and feveral others wdrC indided for 
We«r. Q eteaing a Wear upon the River Jfye, whereby the Paflagd 
fodiaSi^t of the Subjeas with Boatsj &c* was flopped and hinder dj and 
ttnght to be it was laid to, be in the Time EUz» Mm 43. and for the Con- 
^ntwP*. tjntiance of it ad Nocumetttum of the Subjefts of the King 
kSiSif** that now is; and fo the Jtirors conclude, that the jbid Wear 
iveu u con- yffQs ere&ed and continued contra Tacetn Regis hunci &c» and 
StS"^ the Indiament adjudg'd void, becaufe *tis not as well ♦ coatra 
•GJmUiM ^acm nuper RegtM^ 9& contra Tacem JR^is ntacj for the 
t Show. »«. Commencement of the Tort was in the Time of the Qjieen^ 
4«it 6i6. j^jjj (i^t ^aj an Ofience to the Crown at that Timej for al- 
i*tw. U04. ^jjQ^jgi, the Parties might be indiaed for the Continuance 6t 
this Tort only, without alledging infaSoy or exprefly, wheri 
the Tort commenced, yet the Scope of this Indiament is not 
to make the Ofences leveral, as they are in fa becaufe al- 
though the Jurors have concluded upon both, yet they Jiave 
found the Tiace (f this King only to be broke. But, by 
Topham Chirf Juftice^ if the Conclufion of the Jury had beea 
upon the Continuance of the Tort only, then it ihould be. ta- 
ken in Law to be an Indiament to that Purpofe only, and the 
other Matter of the Finding of the Ereaion of the laid Wear 
to be but an Information ^jfomodo Res gefta fuit: Or if tho 
Jurors had found, that whereas Sir Edaard Winter, (^c, had 
in the Time of the jQpeen ereaed, drc. they continued it ia 
the Time of this King, contra Tacem Regis nunc, it had been 
good; becaufe the expre& Matter found was only the CoUh 
tinuanoe of the Tort, and die other but a Recital or Intny 
duaion to the Matter found. ^Md Otria conce(/it* Teherton 
Unsiot SHr Edaard. 

^e Cafe of an Hofikr. 

Mtnmpit. J J4 ao Aaion on the Cafe on Affumpfit, the PkJntitf de*" 

A?oruw. 1 clored, and ihewed himfelf to be an Hoftler, and that the 

Defendant brought his Hoife to him^ and agreed to give 6 di 

tiivery for Day and Night j and becaufe the Horfe had been 

there for fo many Days and Nights, as amounted to 20 A thtf 

Plfuntifi brought the Aaion, and declared, Licet fiepius reqid* 

fituSi without alledging a Requeft infaUo: And it was ad* 

f Cra^XI. jud^ good I for t where the Ground of the Aaion is for «l 

VkM^iV^ Debt, in which Cafe the Law implies the Promife, there the Re- 

Vo^ tit, queft is not iflfuable, nor Parcel (^the Confideraticm : Otherwifir 

<CJ» ]•«• wher« the Aaion is founded upon a mere collateral Matter, an^ 

1 ftiS M. not upoii a Duty, for there the Requeft is iffuable, and ought tor 
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6l 

1 



be cxprefly allcdged^ ahd althb' the Agreement was for 6^; 

^ay and Nighty and the Pkintifif has joined fo mahy Da}rs 

and Nights. as amount to bo/, and demanded a Recompence • ., ... , . 

Upon the Promife accordingly, yet it is good } for the Plaintiff J"""***^ 

fliall not be compelled to bring his A^ion for erery 6d. but single Bda^ 

the Promife is intire iii it l*clfi viz- to pay all that the Hbrfe ^•'nww' 

ihall take fecundiim Ratam 6d. Day and Night; And it is not . 

to be Com|ter'd to a * fingic Bond, oh which the Aiftion does ,o^ *g c 

not lie till all the Days are inciirrd j for there the Writing is rinft.47.'b. 




what to pay, there the Innholdei: is not boiind tb deliver the Hosier. 
HorfC) till the Patty and Owner has defrayed his Charge for 
the Horfej t but he may juftify the Detainci: of the Horfe for t ^'ji^*- 
his Food and Keeping j And after the Horfe ha$ eat as miich J^j. ^ 
as he is Worth, the Innhbldcr^ upon a reafonablc Praifemcht, Mo. 877. 
may fell him, and it is a good Sale in Law; But in the Cafe ?[^ ^^' 
fupra^ althotigh the Hotfe had 6at out his doiible Price, the Hob. ^i. 
Innholder Could not fell himj fbr he has relied upon the Pro- ^•'"X* 
mife to pay 6d, Day dnd Nightj aiid he inuft reft iipoh that, "o* p«y°5i 
So if a tt Tailor has my Appatel to make, and he makes it Tor hi* ii- 
accordingly,'he is not obliged to deliver it till he is paid for "''• . 
' the Makihg of it; but altbbUgh in that Cafe he inay detain ttP*!"!**?* 
till he is paid; yet for Default of Payment he cannot fell it, Tayibrf'* 
as in the bther Caie he may fell the Hbrfe; the Reafoh isj be- 
caufe the Keeping of the Horfe is a Charge, becaufe he eats; 
but the Keeping of the Apparel is not any Charge. £md tota 
Curia conceffiti 

firootne 'vtrfm Wck)toH. 

IK I'rbvct of cettain Goods in PartiCulai'; tlie befendafat cfajjc. 7J. 
pleaded that the Plaintiff had broiight the like Aaion a- ^t^J^^ 
gainft J* Si for the fame Gbods before this Aaion broiight, Where jtid|^ 
in which Siiit he lb faif profeqUutm efi againft 7. Si tiiat he J,~*t«'n Im 
had Judgment ahd Execution Kgalnft J. Si and averr*d that pi«inriir«* 
the Goods contained in both Anions Were the fame Goods: g«^nft«ii^ 
iJpon which the Plaintiff detatirr'd} and it W« adjtidg'd a- **"'"• 
gainft the Plaintift And a Difference wa$ taken by the 
Whole Court, where the Demand ahd llcCovery is of a 
iThing Certain j ahd Where of- a 'Thhig ihccrtain: As Whe^ . 
two are botuid in 100/. to y. S» jointly ahd feVetally^ $««»•#. 
there $ Recovery ahd Execution againft. one is ho Bar &• !%(>d.84i 
gainft the other; for Executioa is not any Satis&£&on o(l.vt*.iit. 
abs looA demanded^ according to the Books, 4 Hi 7. a*. J,*^°****'* 

Mi 4. G«dA, 4, ^ 




68 



Trin. 3 Jac. B. R; 



A&ion A- 
gainft two. 
Recovery a- 
gainft one. 
14 H. 4 11. 
Thing cer- 
tain and in- 
certain. 



7 H. 4. 3^- 
Jtidgmene 
66. 
t^oy 4* 



JE. 4.— and 5r. Cafes. But where a Trefpafs is committed by 
two, which refts only in Damages, and the Plaintiff recovers 
againft one, and has Execution, there it is a good Bar againft 
the other. Imf/w it was agreed, that the very Judgment is a 
fufficient Bar; for Tranjit in Rem judicatamy and the Thing 
incertain is now by the Judgment made certain, and fo altered 
and changed into another Nature than it was at fir(l; and there* 
fore he cannot rcfort to demand the Incertainty again, for the 
firft Judgment fliall be a Bar to it. The Law is the fame of a 
Battery committed by fcveral, and a Recovery againft one, in 
an Adion afterwards againft the other for the fame Battery, the 
firft Recovery is a Bar ; as it was this very Term agreed be- 
tween Hickman Plaintiff, and Sir John Toyns and his Servants 
for the Battery oi Hickman^ 



Trefpafs. 
Latin Word 
improper. 
Grant de bo- 
nis & Ca- 
tallit. 
Where a 
Bond paiTes 
hj a Grant 
de bonis & 
Catallii. 
Acceflbriam 
iequitur 
fuum Prin* 
cipale. 



♦ Dy. 5- 

Cro. Jtic. 

657. ^ 
Cro. Car. 
%6%* 



Chanel verfus Robotham. 

IN Trefpais, Qyare bona dr CataUa fua cepit^ viz. unum Scrip- 
turn obligatorium^ in auo continetufy quod J. S. tenetur to 
the Plaintiff in loo/. and declares of feverai other Goods in 
Special, and among others, ©^ una Hafuay JngUcCy a Crow of 
Iron I and upon Non Culp' pleaded, it was found for the Plain- 
tiff", and Damages aflefsM i But adjudged, Nil capiat per Sif- 
lam ; for by Fennery Teherton and Williams, when a Man ex- 
prelfes in Latin ^l Thing to be taken by Wrong, and engiiflies 
it j if the Latin Word has no fuch Signification as isengliftied, 
it is not good ; and in this Cafe Hama is not Latin for a Crow 
of Irony but for an Engine with which a Houfe on Fire is 
pulled down ; but if he declares on a Latin Word, which has 
no perfed Signification, nor fo elegant as it might be; yet upon 
his £ngli(hing of it whereby the Plaintiff's Meaning appears to 
the Court, the Plaintiff fliall recover, and the Jury fliall be in- 
tended to give Damages according to the Declaration in La- 
tiny not having Refped to the Englifliing; but when there h 
a proper Latin Word to exprefs the Thing taken, there if the 
Plaintiff declares by another Word, it is not good. But that 
was taken by Topham and Gaudy to be too nice, and to tend 
to the Subverfion of feverai former Judgments. But per tot am 
Curiam the Adion does not lie; becaufe he declares of divers 
Goods and Chattels ; and amongft others, he declares of the 
Taking of a Bond; for a Bond, or the Value of it cannot 
be demanded by the Name of Goods and Chattels ; for 
by fuch general Name a Bond does not pais contrary to 
ay H.^ 2)y. the * Opinion of Fitzherbert: And although 
it was objedcd, that the Parchment and Wax are ^ona 
& Catalla^ and may pafs by that Name; ^t for as much 
4 as 
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as the Debt included and wrote upon it is. the Principal, the "ird. in. 
Words of the Grant ought to comprehend the Name of the sM^l!^' 
Principal. But {per Topham) if a Man grants to 7. S. all vidc cro. 
his Goods and Chattels in fuch a Box, and there are Bonds in J'' ?*'• % 
that Box, there the Bonds pafs by Reafon of the fpeeial Re- u"* ' 
ference expreffed by the Grant: J^uod Curia ctmceffit* 

Lee ver/us Lacbh; 

TRefpafs; the Aftibn was laid in Com' S&hp\ attd Upoh Cro, Jac.?** 
Non Culf pleaded, a Venire facias was m2iAcVicecom^ iS!^^^' 
^Vith a Space for Salop\ but Scthp^ was not natacd at all, and Trcfptft. 
by Virtue of this Writ the Sheriff of Sal(^" empaneird the Void Tcnire. 
Jury, who fotmd for the Plaintiff j and the Matter fupra was iJtitl ^ 
alledg'd in Arreft of Judgntent, w>; thiit the Venire facias Swrurc of 
was vitious, fo a Miftrial: But by Fenner and Williams Juftices, I^^JJ^^^. 
'tis as if no Venire facias had been awarded, and fo aided by cus amend- 
the Statute of jeofails -^ for iii as much as the Couqty, {piz. *^* . 
Salop') is left out and omittedi the Sheriff d£ ISalop' had ho ^SS171^^' 
Power nor Authority to fummon tne Jury, becaufe the Writ, 
which is his Warrant, was generally {Vicecomiti) and is hot 
of any County: But, per tot am Curiam^ the better Way is to 
amend it. In which this bifference was taken, where the 
Adion is laid in Cofn Salop\ and upoh Pleading fpecially, the 
Iffue is drawn to a I^oreign Cotinty, there the Entry and the 
Award of the Venire facias upon the Roll is fpeciai, oiz* to 
the Sheriff of the County where the IlTue to be tried ariles; 
and therefore in fiich Cafe a Writ of Venire facias Vicecpmiti 
(with a Blank) will not be good, becaufe it ftands indiffereht 
to the Sheriff of which County the Venire facias was intended 
to be awarded s and upon that InCertainty it will be ilK But 
where the general Iffue is taken, tir the Matter is triable iii 
the fame County where the Adion is laid, thete the Venire 
facias in the Award upon the Roll is only, Fiat indejuratd^ 
which ought of KeceflTity to be to the Sheriff of the Coutity 
where the A&ion is brought^ and cannot be intended others 
wife; and therefore it is but the Fault of the Clerk, which 
fliall be amended : And fo it wask Telverton pro ^er\ 

Baily ^erjm Mooncw 

TRefpafs of Battery in Tlimotah before the Mayor * BrownL 
and Bailiffs there 5 upon Non Cuip* pleaded (which ^S^aa 
Iffue appeared afterwards to be waived , and Judgment to Error, 
be given for the Plaintiff) a Writ of Inquiry of Damages 
was dire^ed to the Serjeants of the Mace there, that per 

T Sacrar 
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Sacramenttm i^, &c. they fliouJd inquire, (^c. and it was 
made returnable ad proximam Curiam before the Mayor and 
Bailiffs: And upon a Writ of Error brought ia the Kings 
Bench, it appeared by the Record returned, that the Writ of 
Inquiry of Damages was taken before the Mayor of Tlimouthj 
who is alfo Judge of the Courts and for that Rea£bn it was 
reverfed ; for the Writ warrants the Inquiry of the Damages 
to be before the Serjeants at Mace, who for this Purpofe by 
the Writ are made diftinft Officers j then an Inquiry before the 
* Mayor is not warranted by any Writ, and by Confequence 
Judgment to recover fuch Damages taxed before a wrong Of- 
ficer, to whom the Writ was not dire^ed, is erroneous, f^od 
Ma Curia conceffiu Yelverton pro ^rente. 

Vale ^trJUs Egles. 

§S>Jon^. TP^^E Plaintiff declared in the Court of Cwentry dn an 
fumpfic!" X JJffumpfit^ that whereas the Plaintiff and Defendant 
Conf. in fuch a Day injimtd computajfent^ mz. 4 Maii^ and the Defen- 
^^g^^*^ dant was round in Arrears 10/. he in Confideratione inde pro- 
Damages mifed to pay it 19 Mail after; and declared that the Defen- 

PiSriffdc- ^^^ ^* P^^^ ^* *^^ ^^"^^ ^^ "^^^^ although requifitusj to 

mand^ his Damages 10/. And upon Non Jjjumpfit pleaded^ it was 
found for the Plaintiff, and Damages given to 10/. and for 
Cofts 20 J. and Judgment accordingly ; and a Writ of Error 
was thereupon brought. And i« It was afldgned, that this Ac-* 
tion^does not lie, becaufe no certain Duty or Sum of Money ap- 
pears to be due, upon which to ground the Aftion. But it was 
anfwer d by the Court, that by the Accompt between the Parties, 
that which was before incertain is reduced to a Certainty, and 
of fuch Eftimation in Law, that the Party may have his Adion 
of Debt, and by Confequence au JJJumpJtt on the Confideration 
in Law, ^iz. .tne Debt precedent. 2. It was moved, that the 
Party has recovered more than he has declared for; for he has 
declared to the Damage of 10/. only, and he has Judgment to 
Cro.El. 544, recover 1 1 /. To whicn it was anfwer*d by the Court, that the 
a^Rol. Rep. Jw^gn^cnt is good i for the Judgment for the Damages is not 
447. ' ' more than the Plaintiff has dfeclar'd ; for the Jury have fever'd the 
Damages and the Cofts, c;/^;. Damages loZ and Cofts 20 j. and 
accordingly ihall the Judgment be taken to bc; and Damages 
and Cofts are given in the AAioa for fcvttalCaufes ; Damages for 
the Lofs fuftained before the Adion brought, and Cofts tor the 
Trouble and Expence in Suit,- otherwife it is a true Rule, that 
Ante 45.. the Plaintiff fliatl not recover more in Damages than according to 
his Declaration; for the Plaintitf is by the Law taken to be bed 
I J H. 7. 1(5, conufant of his own Damage, and fo are the Books 1$ Hfj. 
^'u . 2H.6. 2 jH.6^ to be undqrftood jf Error was moved that the 
""•''^•••- I Plaint. 
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Plaint was entered 16 Mali 44 Eliz. and the Plaintiff declares 
on an Infimul cofnputojfent 4 Mali the fame Year, and that 
the Defendant was then found in Arrears, and in Conjidera- 
tione inde he proniifcd to pay the Plaintiff the 10/. 19 Mali 
after: And thereby it appeals that the Plaintiff at the Time Plajntcn- 
of the Entry of his Plaint, which was 16 Maii^ had no Caufe caiile^o^^^ 
of Adion,- tor 'till 19 Mail paft, in which the Proniife was to tion. 
pay the 10/. there was no Breach of Promifc, and by Cenfe- 
quence no Caufe of Adion. And for this Realbn, being ap- 
parent within the Record certified, the Judgmeati was reverft. 
Taherton pro Tkfendente, 

Paler & Bartlct ^erfus Hardyman and his Wife. 

THE Plaintiflfs brought an AiStion of Debt in the Com- iBrowni.87. 
mon Pleas againft "Paler and ^artlet^ Qtiod reddartt eis J^Jl!'''" 
unum folium ferri^ ad Vakmiam 1 2 /. and declared upon a judgment 
Bill, pradiUum 7)oliujn deliberan^ within fiich a Timej and djsjunaivc 
that the Defendants hacl not delivered it accordingly, to Da- judgment 
mage, (^c. and upon Non eft FaUmn pleaded^ it was tried a- impcrfca 
gainft the Defendants; wliereby Judgment was given, 2yod Jf^njui^of 
Quer recuperent 7)qlwm Ferri^ ^el Valorem ejnfdem^ ad dam- Damage* re* 
na^ dfc. and thereupon a Writ ilfu d ad diftringen^ the De- tum'd, 
fendants, Q^d reddant pradiSltim Dolium Ferri vel Valorem 
ejiifdem^ & fi non reddant T>olium^ tunc per Sacra7nent\ (!fo\ 
inqtdrat quantum idem "Dolium ^akt^ and before any Return 
of this Writ of Inquiry of Damages, the Plaintiffs in the Com- 
mon Pleas took a Capias upon the Judgment, and an Exigent 
upon that; wherefore the Defendants brought a Writ of EVror 
upon the Matter aforefaid; and it was adjudged Error for two 
Reafons: i. Becaufe the Judgment is in the DisjuncSlive, ^^df 
^uer recuperent Ti^limt Ferris ^elVtikremindei which ought Cro.jtc.d8i, 
not to be, but only, 2il^d recuperent l^olium Ferri & fi non 
^Valorem inde ; as in Detinue ,- fpr in this Cafe it appears by the 
Judgment that the PUintiffs iBay eie^a which they will hava> viz. 
^E>oUupi^ vel Vahrein^ which ihould not be; for if the Ton of 
Iron is to be had, diey ihall recover that ooly ; but if it is aot to 
be delivered, tunc Valorem inde^ and not before* 2. Becaui^ the ^ RqI. Rep, 
Judgment is not perfeft before tifae Writ returned, which i0iucd "^- 
to the Sheriff to diftraio the Defendants reddere 2)o/i>/«, and ^^J^ ,^^ 
if not to inquire of the Value; and before the Return of ihe 1 And. 144. 
Writ, nothing in certain appears whereon to ground a Cofi^s^ 
or other Writ of Execution ; for tke Judgment 'comprehends 
no Certainty, but is to be made certain by the Return of tha| 
Writ, ^tod tot a Curia conce^. Yelverton fro ^^r . 

Michy 
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Stile verfus fieape^ 

Cm, jtc 86, t § K H^*^ ^^fi ^oft perjuredly prefffrted Ment the Plfitatioh: 
Upon thefe Words the Plaintiff brought the Aftion^ 
and (hewed that he was a Sidefman in the Parifli of 
2). where, (^c. and was.fworn to execute bis Ofiicet 
truly ^ and to prefent Offences within the Pariih ; and that he^ 
Vinctdo ^uramenti afiriHuSy prefented the Defendant at the 
Bifllop's Vifitation, wherefore the E)efendant fpokfe the Words i 
And it was found at the Affifes for the Plaintiff; and it was 
moved in Arreft of Judgment, that the Words are not adion-^, 
able: i* Becaufe the Defendant docs not precifely affirm any 
Perjury to be conmiitted by the Plaintiff; but Ipeaks by a Term 
of Similitude {piz^perjuredlyi) asifbnQteLys^Thduhqfithie^' 
ijhly taken my Money out o/ my Turfe; thefe are not a€don^ 
able: The fame Law if one fays, T'hou haft dealt traitermjly 
woith J. S. no Adion lies: But ^^ijk^e if they were, ^hou haft 
dealt trait eroujly tvith the King; by OTekerton Juftice. The 
lecond Reafon was, becaufe the Plaintiff does not fhew what 
Prefentment he made at the Vifitation, fo that it might ap- 
pear to the Court to be within the Compafs of his Office ,• for 
if the Plaintiff prefents one at the Vifitation for a Qjiarreller^ 
or for a Thief, it is out of the Bounds of his Office, Und no 
perjury. Perjury, although it be falfe, becaufe it is a Matter not ex- 
aminable there. By Fenner^ Teherton and Williams i Topham 



being abfent. 



Harris wrfits Dixon. 



Cro.jac.158. 'pRancis Harris hath procured and fuhorned one Smith to 
Wordi. jp ^Qp^g thirty Miles to commit Terjury againji his Father^ 
Wore my Lord of Winchefter, and gave Smith 10/. to that 
Turpofe: And 40/. Damages given to the Plaintiff. And in 
Arreft of Judgment Teherton moved that the Words are not 
a&ionable, becaufe it does not appear that my Lord of fTin-^ 
^ chejler had any Commiffion or Authority to take an Oath, and 
then it cannot be Perjury 5 for he is not any Judge known 
competent to take an Oath, unlefs by Virtue of fome Com- 
miffion, which ought to be ihewn to the Court. 2,^od fuit 
qpncejjumper Fenner^ Teherton and Williams i Topham being 
abfent. Teherton for the Defendant 

2 Carpenter 
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Carpenter ^erfus Colins. 

^ Norrington had lifiie a Son and a Daughter, aiid cjevifed thai M^- 774* 
kj' his Son (hould have his Land at the Age of Twenty-four, and j^J^r"*'^^* 
gave 40/. to the Daughter to be paid at the Age of Twenty-two*; Dcmifc. 
and further willed^ that Carpenter the Plaintiff (hould be his Executor, No inteVerf 
and flkould repair his Hooies, and have the Overfigbt and Dniug of all »n the Land; 
his Lands aitd tn&veable G^ods till the fcveral Ages aforefaid, and died, p"! ^^®'" 
Carpenter th^ Executor dcmifed the land to Q>H»i at Wilt, Habend" /ntcrcfi. 
a Pefto Di$ Micb^ (ptamdm Partihus phacuerity yielding yearly i /. and Tenant' at 
brought Debt for the 3 /. and (hewed that CoUns encer'd and occu- will. 
^ied a Fefto Die, Sc. ufyue ad Fejlim Micb\ And. upon Nil debet 
(>leaded, the Jury ibund the Matter fapra^ and that the Sonr died^ 
(but did not find of what Age he was at the Time of his Deaths but 
only that the Daughter at the Time of the Death of the Son wal 
Nineteen 6^ non amfUtts.) And found the Leafe made by the Piain- 
tiff, and that the Lei&e by Virtue thereof enter'd, and continued 
PeflTeflion a Fefto Die McF for a Year and more;' and found that 
V^ithin that Year the Daughter enter'd, and that the Defendant at« 
torn'd to th^ Daughter, and reftifed to continue Tenant to the Plain* 
tiff. And by Fenne^r^ Tclverton and IVilliams^ Judgment was giyen a- 
gainft the Plaintiff; for, by Fenner and Tclverton^ the Plaintiff took 
no Intereft in the Land by the Will ; for the tiverjigbt and Doing of 
bis Lands (hall be in€ei>ded only rn tbe Right of the Heir, and to 
his Ufe, becaufe the Tellator tbougbt not bis Son ofDifcretion and Go^ 
vernment till TMrenty-four Years, and in the mean Time appointed 
the Executor to dverfee and order the Land to tbe Profit of the Heir 
who wanted Difcretion ; like to fl8 H. 8. Dy. t6. where Cejiuy que Ufe 
declared, that J. S. fcould have tarn Gubemationem^ ^c. Puerorum^ cro. Elii. 
quam the Dimfing^ Sittings Lettik^^ and Ordering of his Land^: 678, 734. 
And per Cur J. S. has it only to husband for the Profit of the CbiU 
dren, and tiot otherwffe. But ff^iUiams Jttftice conceived that ht 
bad an E(late on a Limitation to be detemiinM at the Son^s Age of 
iTwenty-four, arid becaufe it does not appear at what Age he died; 
(for that is not found by the Verdift) &rgo tt is tncertain, and there* 
fore the Entry of the Daughter lawful ; for the Limtiiation goet 
only to the Age of the Son^ and not to the Age of the Daughter; 
for the Daughter's Age fhall be intended to be fet down for tbe Re« 
ceipt df her Legacy of 46/. and Ihr no other Forpofe. Then U 
Diras moved that Within the Time, ki which this Rent demanded 
Is fttppofed to be incurrM, the Defendant has determined his Witt, 
as appears by the Verdidt:, fae actorned to the Daughter, and re^ 
fufed to be Teritot to the Plaintiff. But by Fenner and ff^ittiams. 
It is found hf the Verdtd, that by Force of the Leafe made by the 
i^laintiff the Defendant enter'd and occupiied for all the Time con- 
ttiin'd in the Declaration^ and more: And aifo that a Tenant at 

U Will 
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Will cannot determine fo fliort a Time before the End oi the Year; 

for that would be miichievous to the Leflbr, that his Tenant at 

Will fliould determine his Will, and deny the Occupation two 

Keilw.<^5.t». Days before the End of the Year, when he has taken the whole 

Sftik* 41 J, Profit of the Year- (And revera^ vide 21 H. 7. Crook!% Reports, 

^^ and there Patet that Leflce at Will cannot determine his Will 

Ou EU775. within the Year, to the Prejudice of the Leflbr, but that he fliall an- 

fwer the whole Rent reserved.) But Telvertm contra ; and alfo (by 

him) the Declaration is not good; for by the Plaintiff's own Ihew-^ 

ing it appears, that there wants a Day of the Occupation for a 

Year ; for he declares that the Defendant occupied it a Fejio Die 

MicV ufque ad Teftum Diem^ Sc. whereby Michaelmas Day is ex« 

eluded: But Nota^ that it does not appear that the Leflee was ex-» 

pelled by the Plaintiff who was Leflbr; and no Entry of a Stranger 

Cnvjac 309. upon him (although it be by his Agreement) Ihall determine the 

Leafe againft the Leflbr; for it is Covin, if the Leflbr is not privy 

and acquainted with it: ^aod fuit conceffum by the other Juftices4 

But all a|reed in the Title againft the Plaintiff. Q^d Nad) Popbam 

being ablent; who on the Report of the Cafe by fbomas tVarr (as 

Warr faid) was of Opinion, that the Plaintiff took an Intereft by the 

Words of the Will. Nctaj Telverton pro ^uer\ 



Faldo verJUs Ridge. 



TrelpAfi. 



TH E Plaintiff declared fer a Trefpafs in Great-^hng-meade In D. 
izlUdiiAnnoj. with Continuance, to his Damage, ^c. The 
Defendant pleaded proteftando^ that the Trefpafs is not continued 
jMbdo QJcffna^ ^c. pro phcitoy that at the Time of the Trefpafs he 
was poflefled of a Clofe called Ifood^end in D. for a certain Term ad^ 
tunc & adfrnc ventur* cuidam Qatifoj called Littk^Umg-meade^ contigue ad*' 
jacen\ and that Great-long^mcade to the fame Clofe, called Little-ht^^ 
meade^ fimiliter efi contigue adjacens & exiftens in D. pr^diSa : ^odque 
the Plaintiff fimiliter tempore quoy &r. was poflefled of the faid fe- 
veral Clofes, called Little-hng-meade and Great-long-meade^ for a cer- 
tain Term then to come; and that the Plaintiff pradiffo tempore quoy 
iSc. debuit reparare^ facere iS manutenere fepes^ &c. tarn inter the 
Clofe called IVood-endy ^nd the Clofe called Little-kng-meadej quam 
inter Little^^hng^meade and Great-long-^meade ; and that the De^ 
fendant fo poffeffed of the Clofe called tVood-end^ tempore quoj 
&c. pofuit Aoeria fua praff into the fame Clofe called JVood-end^ 
to feed there; and faid in FaSOj that the Plaintiff tempore quo^ 
Vc permifit ffpes ^ Fenfuras inter the Clofe called iVood-end^ 
and the Clofe called Littie-hftg-meadej and the faid Clofe called 
4 Great 
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Great^ong-meade in quo^ Be* for Dd(aulc of Reparation Kemanere d^ 
pert as J confraii^ i3 fniriime reparat^; whereby the Cattle aforefaid 
put by the Defendant into IVood-end^ per frailuram fepiwn^ &c. be- 
tween the faid Clofe called iVood-end^ and the (aid Clolle called inclbfttrb^ 
Littk-kng-meade^ in^ per B trans ^ extra Little-long-meade ufaue in 
Great-long-meade, in quo^ Sc. eiiter'd, and the FlaintifF's Grais ad^ 
ttmc & ibidem crefceh* in the fame Clofe, in which in Default of fuf- 
ficient Reparation, Be cmcttkaveYnnt y confnmpferunt mode B forma 
protit the Plaintiff has declared, which is the fame Trefpafs, Be. 
And two Exceptions were taken to the Bar. i. Becaiife the Defen- 
dant pleads generally, that he was poflTeiTed of the Clofe called 
IVood'-end^ and does not fhew of whole Leafe, nor for what Time* 
and that is ilTuable and traverfable on the Fart of the Plaintiff, as 
appears 21 Eli%> Dy. But per Cur* h^ need ndt, becaufe the tntereft Dy. ;(?;. V. 
of the Clofe called IVood-end is not iti Queftion ^ but is merely col- 
lateral to the Thing in Queftion, and is but a * Conveyance to the ♦ Cfo. Ctf. 
fubfequent Matter; fbr whether the Defendant is poffefled or feifed 158- 
by Title or by Tort, the Poffefflon and Occupation of the Land is * ^' 70- 
fufficient to Juftify the Putting in of the Cattle into that Clofe whef eof vide Loti*' 
he is poffefled, although it be but at Will. The fecond Objedion 14^2, con* 
was, becaufe the Defendant fays only ^tod ^er. debuit reparare^ Be. tra. 
and does not fhew by what Title, and in what Sort; as 19H 6.'v^{iere de- 
33. b. B 21 H. 6. 5. a. are; where alfo this Word (^Debuii^ cannot bait repurar^ 
make an Iffuc triable by the Country ; for every Man's Ground has ^«n be f^ood 
an £nclo{ure in Law, the Bounds whereof his Cattle ought not to P^*^^^*"fr 
pafs without (hewing a fpedial Reafon, as Covenant or Prefcription 
to make an Enclofure in Fa&. But per Curiam uon allocat*^ for the 
Difference is, where the Right of EncloGng to charge the Inheri- 
tance is in Queftion, and where the Flea goes only in Excufe of a 
Treipafs; as in Curia claridendaj he ought to (hew the Title in the 
Debet B SoUt-y for that is only in the Right, and binds the Inheri-^ 
tance for ever. 2± jB.4. Curia claudenda 2. 10 £• 4. 7. 6? 36 H 6. c^^;^ ^\^^^ 
Barre z68. but in this Cafe it goes only in Excufe of a Trefpafs bac d6hd«. 
Viee-y and alio the Defendant is a Stranger to the Plaintiff's Title, 
and cannot be prefunied to know by what Title he ought to repair; 
as 1 9 H. 6. 33. ^. if the Tenant in a real AAion pleads Jointenancy on Toj^f^nancf 
his own Part, he ought to (hew of whoie Feoffment or Gift^ becaufe pleaded. 
he well knows how he came to the Land ^ but if he pleads Jointenancy 
on the Part of the Plaintiff it is otherwife; for he may well know 
that a Stranger has Title with the Plaintiff, and yet be ignorant by 
what Title : So here, the Defendant may well know that the Plain- 
tiff ought to repair the Fence, and yet not know by what Title this 

Repass 
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Reparatidrt ought to be m^dCi And (petPopbam) it is good Policy 

for the Defendant in this Caft to be fparing in fetting down the 

Plaintiff's Title left he Ihould miftake it, and fb be tricked ^ and 

therefore the Bar is good by the Manner: And Judgment was given 

accordingly by Popbam^ Fenner and Teherton^ IViltiams being of a 

contrary Opinion. Telverton pro DefeniP Hill. sj^c. this Judgment 

* Ncy 129. was reverft in the Exchequer, * and upon the Record returned into 

Cra Jac. (hg King's Bench, they gave Judgment, that the Plaintiff ihould re- 

i^Show 117. <^^ver, contrary to the firft Judgment; for otherwife they faid the 

-y,. ' Law. would be defeftive: And a Precedent was (hewn in f tfincb^ 

745^' ' ^^^^'^ Cafe, 38 Eliz. ^hcre the fame Courfe was taken. 

Raynay ^erfus Alexander- 

Affumpfir. 'Tp H E Plaintiff declared, that whereas the Defendant ^as poflefled 

Aa prcce- X of feventecn Tod of Wool, and whereas Oolloquium fuit betwixt 

ding the Pro- ^^^^1 for fifteen Tod of the fcventeen Tod, to be chofcn by the 

I^ rpp!Sr to Plaintiff; the Defendant in Confideration of 6 /. to be paid on fuch 

be perform- ^ Day, i^c. promifed to deliver the Plaintiff pr^diHas fifteen Tod of 

cd. Wool, and faid in Fa3o^ that he was ready at the Day to pay the 

Elcaion. Defendant 6 /. yet the Defendant had not delivered the Plaintiff the 

fend! '^' ^^^^^ Tod of Wool, to his Damage, ^c. And upon Non Ajfimpfit 

pleaded, it was found for the Plaintiff^ and it was ihewn in Arreft 

of Judgment, that the Declaration was not good, becaufe the Plain-> 

tiff had 'not Ihewn, that he had chofen fifteen Tod out of the feven- 

teen, and that is quafi a Condition precedent; and an Aft to be firft 

performed by the Plaintiff before the Defendant is bound by his Vxo^ 

mife to do any Thing : ^od fiat conceffum per mam Ckriam. But, 

s Co 21 a ^ Popbam Chief Juftice, if the Defendant had fold one of the Tods 

2 And. 18. * of Wool before EleSion made by the Plaintiff, that bad deftroy'd 

Poph. 1 10. the Eledion, and made the Promife abfolute, and had been a Breach 

Cro.EL45o, of it: The fame Law if the Defendant would not have permitted 

Ma 452 ^^^ Plaintiff to fee the Wool that he might make Eledion; fcr that 

453. * had excufed the AA to be done by thePlamtiff, and had been a De- 

Kflym. 2;, fault in the Defendant. And the Matter aforefaid is mudi enforced 

atf. by the Word Prtcdi&as in the Declaration ; for that can be re- 

ferr-d to nothing but the Communication, by wbidi the Plaintiff of^ 

his otvn (hewing ought to make Eledion : Then the Plamtiff omitting 

it in his Declaratioti fliews the Pault is in himfelf, which ought 

to be removed before he can charge the Defendant; But if xht 

Communication had been , that the Plaintiff fliouki chn& fifteeo 

Tod of feventeen, and the Plaintiff had declared the Promife to 

be to deliver fifteen Tod generally, without faying pradiBas^ 

there, if the Promife had been found, the Plaintiff (bould have 

Judgment^ for the Colloqrmm might be conditional, and the Promife 

I • abfolute. 
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abfolute. j^d Nsta^ But the Judgmebt wa% Nil capiat 
'ferSitlam^ 

Lapworth ^etfas Wnfti 

T HR Plaintiff declarM for Taking of certairt Corh^ Eay^ Crb.Jtc.8j: 
Beans^ t^c. fever'd from the nine Parts at Ethorp in Com \ol 
War" to his Damage, C^ci The Defehdaiit, as to Part of the T«^rt. 
Tithes taken, pleaded Non CuFy and the PMntiff fimiliief; ahd 
as to the Refidue pleadied a Devife of the Parfdnage whereof, 
t$*^. from Thomas Laptvbrth to the Defendant at Wapenhury 
in the fame County: And to enable the Devife of the Tithes 
in Ethorp^ alledged Ethorp to be an Hamlet of Wapenhury^ td 
the Intent that all the Tithes might pafs$ and upon Nm de- 
mfaoit being in Iffue, the Venue Was only from Wapenhuryi v^*«^ 
and it was found for the Plaintiff^ Quod Thomas Lapworth non 
demfamti and the other liTue of Non Cut they found for the 
Defendant. And it was moved in Arreft of Judgment, that the 
Venue was miftaken i becaufe it was from Wapenbury only^ and 
not from Ethorp; and they of Wapenbury cannot fmd or try a torcndoienti 
Matter in Ethorp: And altho* it was anfwcr d, that Tre/pals 
lies for a Trefpais in an Hamlet, and that the Defendant him- 
felf has by his Plea confclTcd that Ethorp is but an Hamlet^ 
yet per Curiam the Venue is liiiftakenj for when the Plaintiff 
declares oti a Trefpais in Ethorp^ that by general Intendment 
is prefumed to be a Vill, by which Vill the Matter which is 
there in Idue ought to be tried : And altho^ the Defendant has 
alledged Ethorp to be an Hamlet, yet that is only to enable the 
Devife, and does not extend to the Iffuc before, which is Nofi 
CuF for Part; for in that IJDTue the Parties are both agreed that 
Ethorp is a Vill, and that is a perfeft Iffue by it felf, which has 
ho Coherence with the other Iflue, Non devifaoit; but if the 
Defendant had pleaded his Excufe by the Devife to the whole 
Trefpais, and had'alledged Ethorp to be an Hamlet oiWapen- cana^clL 
hury^ and that only had been in luue^ there the Venue awarded i s«nd. 24^. 
by the Manner had been good. But in this Cale the * Vehue was ^f"> 47a* 
adjudged to be mifawarded, ahd that the Plaintiff fliould have j jjJi^ ^^^ 
a renire facias de novo^ £uod Noia% Yel verton pro Qfi£r\ Vchire* fac* * 

dC BOTH* 

Shelley ^wrfiu Alfop^ 

» 

IK an Adioo on the Cafe brought . on a Promife fup- Adampfit. 
pofed to be made by the Defendant, on Non Jjfumpjtt **^"**®' 
pleaded, and tried in a bafe Court in the ToWn of Sti^di 
the Jury found that the Plaintiff by Non-performance of the 
Promife ex parte of the Defendant had fufiained. Damage 

X * JO A 
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50/. and adeffed Cdls, and Judgment accordingly; and i^pbn 
Error brought thereon, it was rcverft on the firft Motion by 
Fenner^ Tdvertonmd Williams y for the Verdid given by the 
Manner is no Verdift 5 for they have ijot found the Matter in 
Ifliie, with which they were charged, mz. whether the Defen- 
dant Jjfumpfit^ necney fo it is altogether incertain and imper- 
feft: For this Finding by the Manner, that th^ PJaintiff has 
fuftaincd Damage 56/. by Non-petformance of the Promifc, is 
but a Finding of the 4ffMnffit by a Foreign Implication j which 
is not good on any general Ifltie i no miore than in Trefpafs, on 
Non Cut pleaded j the Jury find that the PlaintiflF is damnified ' 
5 /* by the Entry of the Defendant; this is not good; for they 
ought to gLve their Verdidi precifely according to their Charge* 
^od Nota^ Tekerton of Counfel with Jljopk : 

Jeffrey verfus Guy* 

ifirownl.8>. T^EbT on Bond; the Condition was, that if Jeffrey ttie 

Error. J^ Defendant performed all Covenants in fuch an Indenture^ 

that then, c^c* and one Covenant was, that he (hould permit 

Quy the Plaintiff de tempore in ^empus^ to conie to fee if Eo^ 

parations were made of an Houfe dcmifed by Guy and Kathe- 

fine his Wife to Jeffrey for Years : In which the Cafe was, that 

John Bill and Katherine his Wife were Tenants in Tail of thd 

Houfe, and had Iffue William i John died, Katherine married 

Guy the Plaintiff, they made a Leafe by Indenture to Jeffrey 

Where A for Twenty Years, yielding to them and their Heirs %t Rent 

c'^'nan^ f^ -^/^//«^5 with fuch Covenant as above ; and Jeffrey pleaded 

need wit be ^n Bar the former Intail, and the Death of Katherine^ and that 

affignU William the IfTue in Tail fuch a Day entered, before which En-^ 

try no Covenant broke. Gij^ replied, that William came with 

him upon the Land to fee it Reparations, (^c. abfque hoc^ quod 

William intravit modo & forfna^ &c. and Iflfue thereon, and 

found for the Plaintiff, and Judgment in the Common Pleasi 

Wherefore Jeffrey bjought Error in the King's Bench, and the 

Judgment was affirmed. But the Error affigned was, that GuJ 

had not laid any Breach of Covenant in Jeffrey^ and fo had 

not fliewn any Caufe of Action. But, per Curiam^ he need 

♦Ante 24. not in this Cafe; for by the * Special; Iffue tendered by 

SAnL^i' r^' J^^^y t® ^^^ obliged the Plaintiff to make a fpecial Re- 

i*Showf 1*48. plication to that Point tendered ; and then the Plaintiff cannot 

A Show. 359- proceed further: And therefore it is not like the Cafe of 

irtimimS'. ^'^ Award, where In Debt on a Bond to . perform it, the 

' Defendant pleads Non fecerunt Jrbitrium^ there the Plaintiff' 

in his RepiicatioA ought to ihew the Award , and affign 

a Breach; becaufe the Defendant's Plea is general: Bat 

2 > in 
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in fuch Cai€, if the I>efendant pleads a Releafe bf all Demands 
after the A ward, whereby he otters a fpccial Point in Iflfue, here 
it is fufficient for the Plaintiff to anfwer the Releafe^ or other 
fpecial Matter allcdged by the.Defendant without aifignihg any 
Breach; fo in this Cafe the [defendant's fpecial Plea has di^ 
ablcd the Plaintiff that he cannot aflign any Breach of Cove^ 
nant, but mufl of Neceflity anfwer the fpecial Matter ailedged; 
^i Nota. Yelveiton pro Guy. 

Hutton vtrfm Barnes. 

HUtton being fued in the Spiritual Court in Durham for pjjjjj^ft^j^^^^ 
Tithes, brought a Prohibition there,. and fuggefted that 
the Prior of Tkirham was feifed of the Grange of SefgerfoHmck 
in Right of the Church, mz. the Priory; and prefcribed in JJ^No^d? 
the Prior and his PredecefTors to hold that Grange Without Pay- dmando.*' 
Jneht of any Tithes j and fhewed the Diflfolution of ir, and how Confuiu- 
it came to jy.8'. and the Statute 31 ^. 8. to hold it as thd variance. 
Houfe of Religion held it before j and derived td hihife|f a Libel. 
Leafe ffer Fifty Years from Queen Eiiz. and after his Pr^fcrfp- s^ggctoon^ 
tion laid in uon ^ecmnndo^ fhewed how the DefendaAt filed 
him in the Spiritual Court for the Tithes of Forty Fleeees of 
Wool. To this the Defendant pleaded that he fued the Plain- 
tiff 6>r the Tithes of 400 Fleeces of Wool, and prayed a Cofi- 
fultation; and for the Variance between the Libel and the Sug- 
gcflion the Juftices of Aflife awarded a Confultatioh, and ad- 
judged double Cofts to the Defendant. And Teherton af- ^^\i^\ 
figned both thefe Matters for Error. And per Curiam they g^^^^^ 
are Error; for the Variance ii not material here, becaufe the Variance be- 
Plaintiif prefcribes in noH T^ecimandOy and thereby oufis the J^JJ^ah'*** 
Spiritual Court of all Manner and Power of Jurifdidion for gcftibn!?" 
any Tithes arifing from this Grange, beicaufe it is difoharged 
in fe $ but if the Suggeftion had been on a Modus decimdndi^ 
then it would be otherwife j for there the Suit fo;r Tithes be- 
longs- originally to the Spiritual Court; and thefefore ther6 
the Suggeftion ought to agree with the Libel; for if the 
Parfon libels for Tithe of Hay, and the other will fuggeft 4 
Cuftom for Tithe of Corn, that is not to the Purpofe; foe 
it is not for the fame Thing: The fame Law where they 
Vary in the Qjiantity of the Tithes demanded, becatife the 
Suggeftion is grounded upon the Libel, and the Plaintitf is to 
ftay the Proceedings there but for one Caufe certain : But m 
the Cafe fupra the Suggpftion difcharges the Spiritual Court 
from all Manner of Power for any Tithes at all ; and therefore Where dou- 
the Variance not materiaU ^% Tne Judgment for double Cofts ^^^^ 

Was £raDCcd* 
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s, 3 E. tf. ^vfls Errof on the exptds Letter of the Statute 2 E. 6, which 
^ *^' gives double Cofis only for Want of Proof of die Suggeftio% 

and for no other Caufe^ J2^d Nota„ 

Cruih *verfus Cruihi 

AEHoD fof ^T^ H E Plaintiff declared, that whereas he was fcifed of cef^ 
sundering X tain Land, in which he had good Right and Title, (^c, 
hi. Title. .ji|jg Defendant maUHofe to bindet the Plaintiff in the Sale of itj 
and alfo to difcrcdit the Title in it, utter d thefc Words: He had 
rather buy the Title qf Thomas Crufh (who was the PlaintifPs 
younger Brother) thaa the Title df the Plaintif{; and &e further 
laid, 7 hat 'he had feen an Indenture to lead the Vfe if a Finey 
vfhereby it appear d, that the ^Plaintiff had no jhahai^ to fett 
the Landi and declared to the Damage of 100/. and upon 
Non Cut pleaded, it was found for the P^intiff. And it was 
moved in Arreft of Judgment^ that tkc Words import no Sland^ 
to, the Title ; for as to the fiHl Words, they do not import any 
Colour of y^on; for they ihew only the private and particu- 
lar Inclination of the Defendant, who in his own Choice had 
rather buy the Land cf the younger than tf the elder Srother^ 
and that might well be without any Im|x;achment to the Plain* 
tiff*$ Title J for perhaps the Inheritance was in the Youngef, 
and the Freehold only in the Elder, or the likej and for the 
other Words, they are not any Difcredit to the Plaintiffs Title 
in the Land; for the Titlb may be good and furc, and yet the 
Words true, viz» that he has no Authority to fell it; for it may 
well b^ that the* Land is tied with a Perpetuity, that he cannot 
. fell it, and yet the Eflatc and Title good. Qmdfwt conceffum 
per Fenner, Teherton and WiUiamsi Ptfhata being abfent. 
And Nil cap* per BiUam entcr'd. 

J Raftell n)erfu$ Draper. 
Cro.)«e. 88. T^EBT{ the Plaintiff demanded 39/. and declared that he 

fSoinioo. '■-^ ' •^^" '^""^ '• ^^^ ^ ***® Defendant Twenty Northern 

Mo. 775.' ' Ckathes for 60L Flemijh, to be paid on Requef(, which 6oh 

Sr^'^ahMo. ^^"^ attittguntfe to 3p/. Englijhi and that the Defendant, 

^miibMo* ^.^ fgpius requifituSy had not paid the ^9 1 ad Tiampnum, (^c* 

The Diefendant pleaded Nil debet; and it was found for th^ 

Plaintiff, and moved in Arreft of Judgment, that the Plaintitf 

ought to have demanded the Sum according to the Contra^ 

which was fbr6o£ Elemijh, and to have ihewn that it amounted 

to 19 1, Engl^» But per totam Curiam^ non aUocai; for the 

Debt ought to be demanded by a Name known, and the 

Ju4ges are not apprifed cli Flemjh Money i and alfo when the 

Plaintiff has his Judgment, he cannot have Execution by 

fuch Namcj for the Sheriff cannot know how to levy the 

2 Money 
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Money in Plemijb i and mpf cover it is now made good by the Ver* 

difty for they have found the Debt demanded, viz. 39 /• But if De^ or De* 

the Contraft had been for fo many Ounces of Bemijb Moneyi or '****•* 

for a Bar of Silver or Gold, there it could not be demanded by the 

Name of .20 /. or fuch Sum ^ becaufe it is not Coin, nor is uled in 

Trade or Merchandize 5 but there he ought to have a Writ of Dc* 

tintie^ and thereby he (hall recover the Thing or the Value : Ai 

alio Lib. Intr. 158. is the Precedent, where Debt was brought on tvo 

feveral Bonds, and demanded 28 /• and declared fcverally on each 

Bond, that he debet 19 1. iSs.de moneta Flandria. And 34 H 6. |2. * (^<<^b 4, 

agrees, and 9 jB. 4. 42. But nota in this Cafe, the Plaintiff if he 2y ' '^ 

would might have declared in the ♦ Detinet^ and |[ood alfo i for the Paim. Ly, 

Precedents go to both, ^lod nota. Tetvertcn for theTlaint^F. 



Sir Aud. Nowell^ 

' cy S. and feveral othefs were indided fof a forcible £ntry into tpdidm^nt 
t/* an Houfe Parcel of the Manor of D. which was the Freehold raSH.«. 
of Sir Aud. Nowelly and whereof one Rracy was Cuftomary Tenant^ 
and for difleifing Sir jit/d. and expelling Fracy therefrom, &r. and 
altho^ in this Cafe Sir ^d. endeavoured and mov'd that no Reftitu-* 
tioh fliould be had, (for in Truth the Bntry of thofe who were in* 
di£l:ed, was by the Command of Sir Aud. upon Fraey^ who had for* 
feited his Copyhold) and that it was objeSed, that Reftitution is Copyholder* 
only to be made in Refped of the Freehold ^ and Sir And. who is 
iuppofed to be diiTeHTed of the Freehold, does not require it, but 
the contrarv^ yet per Curiam Reftitution was granted in Refp^ of Where Re^ 
Firaey the Cfopyholder ; for i|i Regard the Indiftment is a Record, ftiwtipii 
by which the Diffeifin of Sir And. and the EKpulfion of B-acy ap* ^^'^^ 
pear, the Coiirt in Dtfcretion, and the Jury alfo, ought to reform |^nft ^f^ 
the Wrongs In their feveral Degrees, and that is to reftore Piracy Will of the 
firft who was expell'd $ and thereupon the Reftitution tor the Free^^ Fr^tbolder. 
hold follows ex confequentL But if the Indidment had been only of 
a Dtfletiin, without an Ei^pulfioo, there no Reftitution could be, un* 
lefs on the Prayer of him who bad the Freehold : And (by Williams 
Juftice) according to this Cafe was it likewife adjudged in the Cafe 
of the Lord Nmris^ who having made a Leafe for Tears to A. and 
feveral being indi&ed for a forcible Entry upon the Pofleffion of A^^ 
and dilleifing the Lord Nofrisj and e^pelfing /L and altho* the Lord 
Uofffs wfthftood the Reftitution, yet noletfi velens it was.graoted^ 
CO redrefs the Wrong done to A. the Termor, who by the Iadift«> 
«ient is found to be expelled. S^jf^ nota. 
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Pratt verjus Moon, 

Co. Entr. T N Replevin of Cattle taken in 2). the Defendant avow^^d 
J Co t -*■ ^ Bailiff to H. Finch : And the Cafe was fuch j lyame 
BrownL'i}4, Finch^ the Mother of ZT. granted a Rent-Charge to H. out 
Replevin, of her Manor of iVT. and out of all her Lands in D. S. and K* 
in Com Cantid^ aut alibi in di^o Com Cantid diUo Manerio 
SpeUan feu perti^n ; and the PkintiH^ to deftroy thisRent^ 
pleaded an Abatement in H* Finchy in the Lands Jin 2). and 
it was thereupon demur'd, for the Lands in 2). nonfuevunt 
fpeUan nee Pertineti to the Manor of N. And it was ad- 
judged for the Defendant, for no Land is charged by this 
Grant, unlefs it be peirtinen to the Manor 5 and that for two 
ExpoficioQ Reafons: i. Becaufe by the Words aut alibis it appears that it 
of Grants, is all but one Sentence, and the Jta conjoins the precedent 
Words, mz^ all her Lands in 2). 4S'. and V* in Cotii Cantidy 
with the fubfequent Words^ viz. alibi in diUo Coni diSio ma^ 
nerio pertin€n\ and the Sentence is not perfe<% till it comes 
to the laft Words {di^o manerio pertinen') for if the Rent be 
ifTuing out of Land in T>.&c. which is not pertinen to the 
Manor; th^n the Sentence ought to be perfe<% at thefe Words 
{Com Cantia) and then {ata alibi^ &c.) muft begin a new 
Sentence, which was never feen, that {aut) fhould be the Be- 
ginning of a Sentence 5 and therefore it is not like the Cafe ojf 
♦Cro. Jtc. "^Sacon and Saker 2 7ac. on the prohibition, where Queen 
48. Elizabeth granted all her Tithe Corn, dye. in St.EdmundrBu- 

^* 754. ^y i„ Q^^ g^jp,^ necnon all her Tithe Hay, &c. within the 
Jbiberty and Treeing cf St Edmuiid-Bury, di^o nuper Mo* 
nafterio SfeUan & pertinen\ & qua nuper per Ekemofyna^ 
rium diSif lAondfterii coUeBa fuerunt ; for there the firft Sen^ 
How thefe tence is perfed and comJ)leat at thefe Woifds, {in Coni Suffex) 
Words Am, and the {Necnon) which follows is a new Sentence ; and there- 
S^SmfliSi ^9^ ^^^ laft Claufe {f^ qua per Ehemofynariumy <^c.) goes 
be cAkcD. only to the Tithes following the {Necnon) and not to the 
^Tithes contained in the firft Sentence : Otherwife if the {Nec- 
non) had been \pna cum'] (as in Truth the Patent was, but 
was mifple^ded) for there the Una cum conjoins the Whole, 
and makes it all but one Sentence. The 2d Rcafon was in 
Refpe^ of the Nature of the Thing granted, which is but 
a Rent ; and therefore if Rent is granted out of a Ma- 
nor percipient de una acra^ it is good ; and nothing is 
charged to Diftrefs but that Acre, 17 Jjfl But in Cafe of 
Habendam Land it is otherwife ; for a Feoffment of a Manor, ha- 
▼Old. bend^ one Acre, is a void Habendum ; fo here, for it ap- 

^^^^ pears that the Intent of the Lady finch was only to charge 
4 the 
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the Manor, and fuch Lapds bnly as were pertinen to the 
Manor : But Topham contra j for ne conceived, becaufe Z). S. 
and ^ in Com CantU were particularly named, and bounded 
in hy the Name of the Tlace and County^ that therefore they 
fhould be charged, altho' they are not pertinen to the Ma- 
nor : As if a Man grants ail his Lands in Z). S* and FI in Grtnt* 
Corn Af. and in 2)ew« in the fame County, which he has by 
Difcent from his Father ,• (by him) all the Lands by what 
Title foever pafs, which are in 2). S. and V. and thefe Words 
{which he has hy T)efcent^ &c. go only to ^own : Q^od fuit 
negatttm per Curiam \ but he ftrenuoufly perfifted in it : And 
alfo, by ¥opham^ by the firft Grant of the Charge out of the 
Manor, all Lands Parcel of, or pertaining to the Manor are 
charged j and therefore the fubfeqUent Words^ if they fliould 
be reftrained ut fupra^ are idle and frivolus* But per Teller- 
tony thefe Words {ditio Manerio fpeBan' feu pertinen) fliall 
be taken to extend to Land occupied with the Manor, altho* 
it is not Parcel of it. ^uod Fenner and Williams concejferunt^ 
And fo judgment^ that the Defendant fliould have a Return* 
^^uod nota. 
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Barnehurll verjus Sir Charles Yelverton. 

• 'TPVEbtj the Plaintiff fued as Adtoiniftrator of J.S. on a iBrowni.ou 
I I Bond made by the Defendant, and had Judgment ; and Noy 15. 
-*— ^ afterwards the Adminiftration was revoked ; but notwith- ?J*^^°'^^"- 
Handing that, the Plaintiff proceeded and took the Defendant j^^"'*"**'*' 
in Execution. And upon a Motion to the Court, {a) Concef Priviry. 
fum per totam Cufiamy that the Execution was void, and that sj^o,^"''' 
the D^endant ought to be difcharged, quia erronice emanamt; 8 Ca 144.1. 
for the Letters of Adniiniftration being revoked, the Plain- Cj'o.Car.aoS, 
tiff's Power is determined ^ for he profecutes the Suit in an- isanlt^s. 
other's Right, for he is but as the Ordinary's Servant ^ then i Mod. 6%. * 
the Ground of the Suit being overthrown, mz^ his Commif- * ^*' ^^^* 
fion, he has no Authority to proceed further 5 and fo the Exe- 
cution awarded without Warrant. The fame Law {per Cu- 
riam) on a Judgment had by an Admin iftrator, the fecon.d 
.Adminiftrator fliall not {b) have Execution upon it, for he has (^^ ^oCtir. % 
not Privity to the Record. J2f^od nota. c d! ' ^ 

Lea 



84 



Hill. 3 JAC. B.R. 



Lea ^erfus Minne. 



Crajaciio. 
Aflampfic. 
Aflect. 
What ftftU 
be A good 
Conhdera- 
tion, and 
"Where it 
ihall be de- 
termin'd by 
the DeaUi 
of a Stran- 
ger to the 



^' 



romife. 



THE Pkintiff married with one Mce^ Executrix of 
5. S. Her former Husband j the Defendant was indebted 
to jF- S. in 1 00 /. and promifed the Plaintiff that if he would 
forbear any Suit againft him on the Debt, which was by 
Bond until Michaelmas following, that then he would pay the 
Plaintiff the Debt : The Plaintift brought Affumpfit upon this 
Promife, and ihewed all the Matter aforcfaid ; and that the 
Defendant was not molefted, nor vexed, nor compelled until 
Michaelmas^ dye. to pay the Debt. And upon Nou JJJimp- 
fit pleaded, it was found for the Plaintiff; but Nil capiat per 
Averment of billaw enter'd : And the peremptory Exception was taken by 
sdk^n'. I'^^ifif^^ Juftice, becaufe the Plaintiff did not aver the Lite 
* ' "'^ of Alice his Wife, who was Executrix to J.S^ for the Defen- 
dant's Promife was made in Refped of a Debt in another 
Kight, which was to Alice as Executrix, and not in Refped 
of any Debt to himfelf i then the Promife follows the Nature 
of the Debtj ^iz* to be recovered to another Ufe, viz. to the 
Ufe of y. 51. and ihall be Affets: And altho' it was in tke 
Power of the Plaintiff to releale the Debt, which would be • 
a T>evafia^ity yet now it appears that the true Intent was to 
have the Debt paid; and for the Nonpayment thereof, ac- 
Cro. Jac. cording to the Pjfomife, was the Adion brought : Then, foiv 
no. con. afmuch as the Damages to be recovered go to the Satisfadion 
^ of the Debt due to the Teftator, and upon a Suit had on 

the Bond, may be pleaded in Bar ; that ihews and manifefis' 
the Promife to be to another Ufe, and (b he ought to aver 
the Life of his Wife who was Executrix to y. S. for by her 
Death the Action on the Promife is determined ; and altho^ 
the Plaintiff cannot join bis Wife with him in the A^ion, be- 
caufe the Promife was particular and perfbnal, yet he ought 
to aver the Life of his Wife, bccaufe the Plaintiff fliall reco* 
ver nothing to his own Ufe. J2uod aota^ ftdt concejfum. 
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Clark *verjks Sir John Sydenham. 

N EjeUfnent broiight by tKc Pkmtiff on the Lcafc of one » Brownl. 
Matter Troisfe and B. upon Non Ctdp\ and the Jury at Ejcamcnr. 
the Bar, the Evidence for the Defendant was, by Reafonof Conringcnc 
a Leafc made of the Land in Queftion by the Abbot of Clet^e^ sraT-^H 8^ 

. before the Diflblution, to William Do^'illy Johanna his Wife, of Milaftc- 
and Frances his Daurjitcr, for their Lives, by Indenture, and "«. 
by the fame Indenture the Abbot covenanted, granted and 
confirmed to the three Lcffees, that the Land (hould remain to 
the Aflignee of the Survivor of them for Ninety-nine Years. 
Frances furvived and married one Hill^ who 2 Eliz. granted 
his Eftate for Life to jF. S. and all his Intereft in Remainder, 
and all his Pdwer for the whole Term ; and this by mean 
Aflignments came to the Defendant; and whether any Intereft 
pafl'ed in Remainder, by the Abbot's Leafe, was the Queftion^ 

• And by all the five Jufticcs, it is a good Intereft in Poflibility, 
and to be reduced into a Certainty in the Pcrfon of the Sur- 
vivor: As Land is given to Three, and to the right Heirs of 
the Survivor; this is a good Limitation of the Inheritance 
immediately, but in Expcdancy 'till the Survivor \% known, 
and then the Fee is executed in him. And J^opham vouched 
a Cafe of Experience 17 Eliz. in which Serjeant Saber was » laft. 4^. ^ 
of Counfel ; a Leafe was made to Husband and Wife for Life, 
and for Forty Years tq the Survivor of thcmj the Husband 
and Wife joined in a Grant of this In^rcft, and although it is 
certain one of them will furvive, yet the Grant is void, bo- 
caufe.at the Time of the Grant there was not any Intereft, but 
merely a Poflibility in each of them; and although in the 
Cafe in Qpeftion the Remainder is not limited to any of. the 
three Leflecs, but to the Allignee of the Survivor; yet i^per 
Curiam) that is not a bare Nomination in the Survivor, to ap- 
point what Perfon he (hall pieafe, but a Term and an Intereft: 
In which, per Topham^ the Difference is, if a Leafe be made to Ante 9. con- 
^. S. for Life, and after his Death to the Executors, and Afligns '»^*- 
of J. S' this is an Intereft in J. S* to difpofe ; but if it was limited Ante 9. 
to y. S. for Life, and afterwards to the Executors and Afligns of 
J. 2). there it is a bare Power in y. jD. and his Executors; be* 
caufe they are hot Parties, nor Privies to the firft Intereft, £uod 
fuit concejjum. And alfo it was agreed, that whether it was ian 
Intereft, or a Pow6r of Nomination only, it is faved to the Party 
hy the Stat, of 3 1 J?. 8. of Monaftcrics, which gives the Houfes 

Z . - diflblvcd 
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diflblved to the King, but in the fame Quah'ty, Degree, c^c. 
as the Abbot had them ; and the Abbot bimfelf was charged 
. by this PoWer gJVen by himfelf, and {o is the King. J^od 
Nota. Tekerton with the Defendant. 

. Grene vfr/»j Auften. 

Crajtciitf. A m^eti^ Vicar of Jveky in EJfex^ libeird in the Spiritual 

Tii^'iM ^ Court for Tithes of Herbage, and Agiftment of Cattle 

thcParfonis on the Grounds there lifter Harveftj this was againft Grene^ 

*?b?t*h^ VMho brought a Prohibition, and laid a Cuftom within the Pa- 

viw. * ^ rifli : ^od qaalibet Terfona hahens dr pojftdem aUquod pro- 

Bat one ttsm fiv€ fundufii iu aliquo iifjo anno infra ^Parochiam pra- 

OT^LaS. di^\^unde fanufn eodem anno naUum ftiit five proveni a tern- 

Vicar. pore cujtiSj &c. ufa fait dr confuevit aptis temporibw anni ih 

Eii^wmcnt. ^^^ £^^^^^^^ fnpef hujufifibdi pratis five fundis crefi:ens ad ex- 

PrcfSptSn. pcnjas fuas proprias metere & defalcare^ & gramen fie mejfiim 

poftea adfimilia Cuftagia^ dxc. in CumuJos^ vocaC Cocks, con-- 

gerere^ & quemlibet decimum Camtdum fie inde congefi^ a cr- 

teris non)em Cumulis^ C^c. ad ufum Midoris EcdefiiC parochiar 

praS five ejus Firmariiy &c. dioidere & exponere^ in plenam 

dr integram Contentationem^ folutionem^ SatisfaUionem^ (jy Ex* 

onerationem ac Nomine & Loco omnium & Singular 7)ecima- 

rum quarumcunque dein vel fuper aliquibus hujufmodi pratis , 

fivefundis unde fxnum in hujufmodi anno naiium fuitj eodem r 

anno furgen\ r€novan\ dxc. quern quidem decimum Cumulmn^ 

dxc. informa^ dxc. conge ft\ drc* omnes dr Singuli J^e£iores^ drc. 

in pknam & iniegra?/^ Content ationem^ dxc. ac nomine^ & locoj 

dye acceptaverunty dxc And allcdged in FaSio a Pcrforin- 

ange of the Cuftom, the fame Year in which the Vicar libelfd, 

djc. and thereupon the' Defendant, being Vicar, demurred j and 

it was adjudg'd For the Plaintiff: And two Points were refolv'd. 

I . That Payment of the Tithes to the Parfon is a fufficient Dif' 

charge againft the Vicar, becaufe all Tithes of common Right 

belong to the Parfon, and the Vicarage is derived out of the 

Parfonagej fo that no Tithes de 7«r^ belong to the Vicar, but 

only on an Endowment or Prefcription, which ought to be. 

fhewn ^ parte of the Vicar, and the Court cannot intend itj 

for the Vicarage is a Diminution and Impairing of the Par- 

fonage, of which the Court will not take Notice, unlels the 

♦ Lutw. Parties fhew it. 2. That the * Cuftom fupra is good,- fof in 

^zm^tlt R^g^^^ *^® Owner of the Ground pavs Tithe of Hay, ht is 

Cro. Jac- 42. thereby difcharg'd of Common Right from Tithe of Agiftment 

aBrowoi.jo. of the fame Land in thd fame Year,- becaufe one Land (hall 

^'' ' *' anfwcr but one Tithe for one Year, and the Agiftment is but the 

2 J^rofit 
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Profit by the Mouths of the Beafts of the fame Land, of which be- 
fore the Parfon had Tithe of Hay. And ^anfield Juftice faid, that 
it was adjudged in one Edolpbis Cafe de Com Oxon\ that paying 
Tithe of Rie or tVbeat by the Sheafs he cannot afterwards pay Tithe 
of Halm of the fame Land ^ for this Halm is but Part of the Stalk 
on which the Tithe *S2vtf/grew. According to F. N. B> 53« ^. Tclvir-- 
ton pro ^er\ • / 

Dorrington njerftts Eaft, 

IN Confideration the Plaintiff would procure 61. to the Defendant Affumpffr. 
for one whole Year, the Defendant piomifed to make a Leafe to Where rhe 
the Plaintiff of fiich Houfe from Michaelmas next for three Years i Confidera- 
the Plaintiff (hewed that 23 yfpril he procured J. S. to lend the De- fo°|^^^n 
fendant 3 /. pro nno anno integro^ iS 24 Jttnii after he procured J. D. LptTcr and 
to lend the Defendant 3 /. pro uno anno integro^ which the Defendant nor in Sub-' 
accepted, and yet dicit in faStr,^ that the Defendant has not made ^^tic^ «v«iU 
the Leafe, *3c. And upon Non AJfumpfit pleaded, it was found for "^'| ^' ^\ 
the Plaintiff: But in Arreft of Judgment Telverton fliewed that the ^J^y^ ' 
Declaration was not good ^ for it appears by the Plaintiff's own Shew- lotcndmcat*. 
ing, that the Confideration on his Part is not performed, becaufe the 
61. were not lent all at one Time, but 3 /. at one Time, and 3 /. two 
Months after, which is not according to the Agreement^ for now it 
appears to the Court that the Defendant l^ad not the Benefit of 6/. 
for one whole Year, which was the Intent of the Parties, neither 
could the Defendant raife fuch Profit to himfelf by having the 6/. 
at foch divided Times, ^s he misiht if he had them alt^jgetber ; then 
the Confideration on the Plaintiff's Part not being performed is as a 
DiiTolution of the Promife ex Parte of the Defendant. And altho* 
it appears by the Declaration that the Defendant accepted the feveral 
3 L yet that is not material ^ forafmuch as it is not performed accord- 
ing to the Agreement; but if the 61. had been lent by feveral Per- 
fons, and at feveral Times in one and the fame Day, it had been 
good ; for the Law makes no Divifipn of a Day, but in Cafe of Ne- 
ceffity, but in general Intendment, what is done in a Day is done 
at the faipe Time: And if the Confideration had been to have lent 
. the Defendant 20/. /;/ GoW, and he declares and fhews 10/. of the 
20/. to have been in Silver^ altho* in Subftance of the Matter it is 
performed, yet it is not ac<;ording to the Letter, which being put 
and cxprefled in Specie^ gives Direction how it fhall receive Con- 
ftrudion : ^wd oi^wes Juftic* conceffer in toto^ and new Bail entered • 
into by the Defendant to anfwer to a new Declaration. S^iodNota. 
Telverton for the Defendant. 



Randall 



88 Pafch. 4 Jac. B.R. 



]R.andall^ ^erjus Wale. 

Noy ^6. t> yindall^ being an Infant, entered Into a Recognifance to W'aU 

Godb. 149. JLV of 300/. and brought Aifdna ^(crela in the Common Pleas 

Cro. Jac. 59. within Age, and upon Infpc6iion was adjudged within Age, and a 

Audita Que- ^^^y^ facias was awarded againft Ilaki and as appeared by the R.e- 

Rccogni- ^o^d^i o" o"c Nihil' only returned, the Judgment was that the Re* 

fancc. cognifance (hould be^cancell'd. Upon which ff^ak brought Error in 

Scire facia*, the King's Bench, and ^fligned the JBrror aforcfaid, that there ought 

^mriTd**^^ to be either two Nibils returned, or a Scire feci; for two Nibils a- 

Audita^Que- ^lount to a Garnilhment, and' without Garniflimenf and Hearing of 

rcia on Au- the P»arty to whom the Recognifance was ma3e, it ought not to bfe 

diraQue- adjudged to be cancelled;' and for this Reafon it was reverfedt 

Tud men' Whereupon Kaudall^ being at full Age, brought another Aiiita ^«f- 

Nonage. " ^^'^ *" ^^^ King^s Bench, and comprehended all the Matter afore* 

Re inipcc- faid, and fhewed that the firft Judgnwnt was oi^ly reverfed for Errof 

ti'v* in the Proceedings, and not in the principal Matter; and upon that 

IVale demurred. And it was adjudged that the Audita S^uerela did. 

not lie; for thi Judgment of Reverfal is general^ and not for any 

Special Reafon, but that the Party (hall be reftor'd to all that he 

loft by the firft Judgment ; fo the Recognifance fet on Foot again. 

2,. The Judgment of Infpedion, although it is but an Award, yet it 

as not of Force but in the fame Court where the Vvoof per Sejlesj 

and the Infpe<^ion was ; and that does not conclude the Judges of 

the King's B^nch, who are in Court, but that they ought to have 

a Re-irtfpedion, which cannot be in this Cafe, becauie the Party 

Plaintiff is now of full Age; and if iii'this Cafe on the firft Judg-^ 

ment reverft, Randall being within Age had brought a new Audita 

^terela in the Common Pleas, he ought to be infpefted again ; be- 

caufe it is a new* Original, and all the former Proceedings ate dif* 

fdved by the Reverfal of the Judgment, i^tod Ncta. 



^ Sir Thomas Grefham verjus Grinfley^ 

CaEntr.j^ ^^T^HT Brother was a FooU -^nd was never horn to do himfelf anf 

Aaion for X Qoody for that he could not bold bis Hand from ratifying and 

Slai^ring fubfcribing 'to bis Father's Iftll; notwtbftandmg I have that tojbew in 

** "*' my Hoiifey tbat^ if bis Heir EliEabeth Grelham do n^a any fucb 

AS as he bath done^ it Jhall bring her to inherit Titfley. Upon this 

Sir fbomas brought the Adion againft the Defendant, and fhewed 

that his Father was feifed of the Manor of ^itfley^ and of other 

I Lands, ^nd by Will devifed them to A. his Wife^ Remainder in Tail 
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to the Plaintiff, and that the Father had IfTue JFiIlinm the . 
Elder^ who had Iffuc Elizabeth his Daughter and Heir, and 
this Plaintift the younger Son^ and that J. is dead^ and the 
Plaintiff entered afterwards, and the befendant in Slander of 
his Title fpoke the Words aforcfliid ; and (hewed furthet that 
he had an Intention to make a Jointure to his Wife, and to 
pafs fcveral Parcels of the Land to hLm dcvifed to his younger 
Children for their Advancement, and was hinder'din that In- 
tent by thofe Words, to his Damage 100/. And upon NpH 
Cnty it was found for the Plaintiff to 20/. Damage, but Judg- 
ment that Kil cap per Billam. 1. Bccaufc it does not appear 
by any Thing in the Declaration that the Plaintiff is damni- 
fied, mz: that he was about to Jell itj or had entered into a 
Bond to make a Jointure to his Wife, which by Reafon of fuch 
Words of the Defendant would not be accepted; and feme 
"^ fpccial Matter ought to be fhewn in which Damage might * ^ 



rr 



Cro. Cat; 



AC. 



be apparent, as in the Cafe of Gerrard^ 3 2 Eliz. 4 Co. 18. a. cro. X 
for on fuch general Words no fpecial Slandef can be impofed: 597* 484- 
As if a Leafe for Life be made with Condition of Re-entry, \^\' ^^^ 

and 5* ^* w^*^ ^^y^ *'^^^ ^^^ ^^" ^^^ ^^^^ which will bring 3 Bulft. 75* 
him in Reverfion to the Poflfeflion,- this iy not any Slander, for ^*^- ^J*' 
the very Leafe it felf by Indenture, by which the Land was 
deniifed will bYing him to it, either by the Condition, or by 
the Determination of the Eftate. 2. It appears by the Plain- 
tiffs own Shewing, that Elizabeth is Heir at the Comraorl 
Law, and that the Plaintiff himfelf has but an Eftate Tail, 
and upon that determin d, Elizabeth wfU have ^ it (ley as ge- 
neral Heir ; and the Defendant doej not fliew any Time cer- 
tain when Elizabeth will have it, but indefinitely, and that 
fliall be taken /// meliori fefifu* ^jod Not a; Telverton of 
Counfcl with the Defendant. 



Trill. 4 JaC. B. R. 

Higgins verfiis Butcher. 

THE Pjnintitf declared that the Defendant aflliulted and i BrownU 
beat, C^c". one ^. his Wife fuch a Day, of which flie ^^J^ ,g 
died fuch a Day following; to his Damage, C7^. And Pcmc or 
it was moved by Fofler Serjeant, that the Declaration f^J^*"^ ^^^ 
was not good ^ becaufe it was brought by thq Plaintiff for Beat- ^ ' ^ 

iug hisAVife; and that being a perfonal Tort to the Wife, is * i RoI. 
now dead with the Wife: And if the Wife had been alive, he ^^^P' ^^^ 
could not * without his Wife have this A6ion ; for Damages ^s'j. ^^' 
fliall be given to the Wife for the Tort o{for'd to the Body of CroXarjo, 

A a . his 






■> ■ 4 



90 Trin. 4 J a g. B. R. 



Bkron or his Wife. Quod futt concejjum: And by Tanfield Tuftice, if a 

not have an 



Vice. 



Man beats tlbe Servant of y. S. fo that he dies of that Battery, 
Aaion'for the Matter fliall not have an Aftion againft the other for the 
Lofsofscr- Battery and Lofs of the Service, becaufe the Servant dying of 
the Extremity of the Batteryj^ it is now become an Offence to 
the Crown, being converted into Felony, and that drowijs the 
particular Offence^ and private Wrong offered to the Mafter be- 
fore, and his Adion is thereby loft.* 2.^od Fenner and Teher-- 
ton concejjerunu 

Heake verfus Moulton. 



Words. ^^"T^Hou art a common Barretor^ and deferveft to he hanged t 
j^i.^ «*. ^Qj.j5 * (^common Barretor) are no Slander j for the Offence is 



Barrctor. J|[ ^^d, pet Curiam^ no Aftion on thefe Words: For the 



Hob. 140. only made finable^ and he is to be bound de fe bene gerendot 

HctL 143*. ^^^ *^ ^y *^^* ^ ^^^ ^^^ broke the Peace, or is a common 
Rogue, or a common Hunter of Deer in Parks, and a Breaker 
of Forefts are not aiSionable i for they are hot Slanders, but 
t Ante 57. found only in Difgracc. The fame Law to fay, f !• S. tsould 
Cro. jac. 5d. J^ave killed me^ is not adionable, becaufe no Aft is done, but 
$ Cro. El. 6. ^^^^ merely in Conjedure : Otherwife to fay ^ He did lie in 
Wait to kill me\ for the Lying in Wait is puniftiablo, and a 
Slander, as being an Introdudion to a more wicked Intent, 
The fame Law to fay. He prepared Toifon to kill J. S. altho* 
he never gave the Poifon, yet the very Preparation is a SUnden 
Genera! And for the other Words {He deferveth to he hanged) they are 
Wor^» d^* *^^ general and extravagant to ground an Adion upon them i 
no n en ^^^^^^ j^ j^ jj^j. fjie^n what Ad was done to deferve Hang- 
ing: And, per Fenner Juftice, it was adjudged, that to fay, 
Words ac- Thou art as very a Ihief as any is in Warwick Goal will bear 
tionabie by an Adion, with a particular Averment that fuch a one by 
Avermcnr. ^^^^ ^^ the.Time-of the Words was a Thief in Warwick 
Goal I but, becaufe the Plaintiff in fuch Cafe had alledged the 
Averment of fuch a one who was not in the Goal for Felony, 
but only as AccefTory to Felony, for that Reafon there was 
entered Nil capiat per Billam. 

The King verfus Matthew. 

Cro.]ac.. Tn a Writ of Error, on a Judgment given in a Qtiare 
i^JrdWnL J. Impedit againft the King in the Common Pleas to the 
J^^- ' Church of J. the Point was only, whether a double U- 
^ur^m»n ' furpation on the King put him in fuch a Manner out of 
on Che King. PpUeflion , that he ihould be put to his Wnt of'Kight^ 
4 And 



^^ 
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And it was adjudged in the Common Pleas againft the Opinion 
6f Anderfon^ Chief Juftice there, that the King is put to his 
AVrit of Right: But Error being brought on. that Judgment, it 
was reverfed in the King^s Bench by the Opinion of Vopham^ 
Chief Juftice, Tehertoji^ Williams and T^anfieldy Fenner being 
contra. And they allcdged two Reafons$ i» that the Right of 
the Patronage, and of the Advowfon it felf being an Inheritance 
4n the Crown of Record, the Law fo proteds it, that it can be 
devefted by no Tort committed by a Subjefti for in the Kings 
Cafe there ought to be t^o fame Means to deveft it but. of the 
King, {'Dtz. a Record) as there is to intitle him : And here is no 
Matter of Record againft the King; for the Prefentation by a 
Subjeift is but Matter in Faft, which Ad, altho* it is mixt with 
the judicial Ad of the Bifliop, ^iz. Inftitution, yet that does not 
prejudice the King; forafmuch as it is grounded only on the Tort 
of a Subjed, 2. Reafon was; no Man can (hew wheifj> and at 
what Time the Ufurpation on the King commences ; for there 
is no Doubt, but that after the fix Months paft of the Incum- 
bency he may well prefcnt 5 for Plenarty is no Plea againft the 
King, and nullum Tempos occurrit Regi : And after (uch Ufur- 
pation, it is not doubted per Curiam^ but that the Patronage is 
yet in the King to grant. And per Topham^ a Confirijiation 
made by the King to fucli Prefentee is good to eftablifli his Pof- 
feflion againft a Recovery in a J^l^are Jjnpedit by the King after- 
wards j but it does not enure to any Purpofe to amend the E- 
ftate of the Ufurper; for he gains no Poffcffion by the Prefen- 
tation againft the Kingi but the Relcafe to him by the King is 
merely void for Want of Poffeffion ; and during the Life of the 
firft Prefentee it is not qucftion'd (by them all) but the King 
might prefent, then the Incumbent's Death cannot make that 
be an Ufurpation, which was not fo in his Life^ for his Death 
is a Determination of the firft Tort, which fliall rather aid than 
hurt the King. And {per Tanfield) according to this Refolu- 
tion was it likewife relolved 23, 2^Eliz. in the Common Pleas 
in one * Tardleys Cafe, altho' there was not any Indudion in * ^ And. 81. 
the Cafe^ which was the Reafon that the Opinion of the Judges mTsss!' 
was not deliver d in Point of Judgment; but they were all of 6 Co, 30. «. 
Opinion, as they in this Court now arej and no Book in the ^^1 ^^* 
Law is contrary, but only glancing Opinions fn 43 E. 3. 19 E* 3. 
(^18 £.3. And in this Cafe Topham faid, that t ^^are Im- 1 Qii»ap. 
pedit was at the Common Law, but that was only on a Pre- ^5^' 
fentation without Indudlion ; for on the Difturbance at the Com- 
mon Law the Ouare Impedit lay. But if the Incumbent had 
been induced, then at the Common Law a Writ of Right of , 
Advowfon only lay, ^/W Nota ; quia Verum efi. 

Armiger 



^^ 
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Armiger Brown njerjus Wentworth. 



..^ 



fcfvSio^^ "ORo«D//Adrainiftratorofonfci?.Sr<)«?/; his Uncle, wi^ fued 
of7 wVii^" X3. in the Spiritual Court for a Legacy of 300 A by one 7^/;r- 
how, and bjr ivottk^ who ciaimcd this Legacy by the Will of R. 'JSrozv;;. Jr- 
U^^M^ mger Urovitr^ the Adminiftrator, pleaded a Revocation of all 
tried. former Wills by 7?. Browriy by Writing under his Hand, and of- 

fered to J)roVe it according to the Courfe of the Common Law 
by one Witness, Comparifon of Hands and fuch like, which 
Proof the Ecclcfiaftical Judge would not allow] Upon which 
Armiger ^rowri brought a Prohibition in the King's Bench con- 
taining the Matter aforefaid: And upon the Defendant's Mo- 
tion to have a Confultation, it was well argued by all the 
Poft. 135, Judges there. And by ^opha?n and JfWiams ftrenuoufly, that 
crajac. a(jp. ^ Confultatiott ought to be awarded : For the Will in this Cafe 
' is the Principal, of which without Doubt the Spiritual CoUrt 
has Jurifdiaion,and the Revocation is a Thing merely depending 
and waiting on the Will^ and but acceflbry to itj and therefoVe 
fliail be there alfo tried ^ for in Regard the Suit there" is but 
Legacy. ^ for the Legacy, which is merely Ecclcfiaftical, and for which 
the Party cannot have Relief by the Commou Law, there is 
no Matter contained in the Suggeftion to entitle the Kings. 
Court either to the Thing demanded in the Spiritual Court, 
or to Jurifdidion : But if the Will had contained Land and Le- 
gacy alfo, and it had appeared by the Suggeftion, there bccaufc 
there might be CrofTmg in* Proof, . to prevent this Contra- 
riety, that the Proof in the Spiritual Court might be no Evi- 
6Co.25.a.b. dence at the Common Law, nor any Inducement to a Jury, 
' *^°* it is ufual to grant a Prohibition: But nunquavi where the intire 
Matter contained in the Suggeftion belongs to the Spiritual 
Court. But Ftnnei\ Ttlvertou and I'aTifield refolvcd to the 
contrary » i. Becaufe the Revocation is merely a temj^oral A»fl, 
which difcharges'the Spiritual Court from having any Intcr- 
meJIing with it, and is not in any Sort dependant on the Will; 
for they are called D^.pendants which go in Affirmance of the 
Will, and not they which diflmnul and difaffirm the Will, as 
Where otic, the ReVocation does; for this Revocation h an Exemption of 
?wo wft? the Will, which Ihall not be. ventilated there, by their ftrift 
ncflcf rcqui- Kind of Proof, where there oug^lit to be two J^epes onml Lx- 
^"^ * C€ptio7:e majores ; for a Revocation before one Witncfs is fuf- 
ficient in our Law. 2. Although the Spiritual Court has Power 
both of the Will, and of the Thing demanded there, viz. 
Probate of ft the Legacy i yet in its original Nature the Will it felf was 
iViUorigi. . Temporal: As appears by '2 K. 3. T^ejiamem /{. And o,^ 
porjli.'^^"^* Thing which goes in Abridgment of the Common Law' 

4 ' fhall 
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fhail be taken ftridly, and fliall not have any Favour in Con- fh" which 
ftruaion,'fo that the Revocation being a Thing merely col la- ^S"''*'* 
terateral to the Will, remains at the Common Law as to, Proof. Low fhsii be 
^ Asi R. 3.— a Man by Will gave art Horfe to J. T). and after- {*^<^^ ^*»^- 
wards by Delivery with his own Hand gave the fame Horfe to ^' 
^. S. if 7. D. fues in the Spiritual Court for the Horfe as for 
a Legacy, and the othet pleads that the Teftator gave it him 
in his Life-time, this ihall be triable in the Spiritual Court 
ialfo, for by common Intendment the Judge there will fJo Right 
to the Parties. But, per Teherton in that Cafe, if the Judge 
will not allow * fuch Proof as the Common Law allows^ a * Poph. 5^^ 
Prohibition ihall be granted; and yet the Common Law can- ^^^^^ ^^ 
not determine the Thing demanded \ yet it prohibits the Judge utch 117; 
till he fubraits himfelf to the Allowance of fuch Proof as the a* 7- ' 
Common Law requires: And this Point being preCifely put in ^5^.' ' *^* 
the Suggeftion^ oiz. Rcfulal of fuch Proof as the Common Mo. 415, 
Law admits, vvas, as T&nfield faid, the chief Ground of ||j^^" ^gg 
his Opinion ; for no\y the • Plaintiff complains in a Point 247. ' 
certain, and of fuch Nature as by the Common Lavir ought ^ ^o^- Kcp*. 
to be redreffed : Whereas if he had omitted fuch ipecial ^^J^^i ^^^ 
Matter, n)iz. Difallowance of the Common Law Proof, 41. 
a Confuitation ought to iffuci for fo was the Cafe 2^ 'EUz. in ' ^^"^^ ' J^» 
S. -R. where in a Suit for a Leg^fcy the Party Defendant j^Mod. isj. 
pleaded a Releafe, and becaufe the Judge would not allow it, Saik. 547. 
tie brought a Prohibition, and fuggefted nothing but that the Confuiu- 
Judge would not admit the Releafe, and did not rely on the '**^**' 
Manner of the Proof ufcd there, and for that Reafon a Conful- • 
tation was awarded \ for the Court there may try the Releafe, 
and by Refufal of the Releafe only by the Judge, the Party is not 
grieve'd in any temporal S<Jrt and Kind i but he may well be 
relieved by Appeal ; but if he had expreffed his Grief by Re- 
ceding fucn Proof as the Common Law allows, then Stet Tro- 
kibitiom. 2^od Not a. Teherton of Counfel with the PlaintiflF, 

Wildbore ^erfm Cogan. 

THE Plaintiff declared on three fevcral Jffumpfits^ and laid Affumpfir* 
the firft Ajjumpfit i Jprilis Anno 44 Eiiz'. the fecond Af- 
fumpfit 1 Junii Anno 44 fupradiUo ; and the third Ajjumpjit - 
in this Manner, Cumque poftea^ fcilicet 12 Feb. Anno 44 fu- 
pradiHoy &c. And upon Non Affumpfit pleaded, it was 
found for the Plaintiff: But Nil cap' per Sillam enter'd, be- 
caufe the Promife, which was prior tempore^ is put by the De- 
claration to be pofieriof ordine (^ tempore alfo, by Reafon, 
of this Word (fcilicet) annexed to this Word (pojiea) for as Conftruaion 
by the Word {pojica) the Promife which follows is to be p^^j^rrclit 

B b intended cct. 
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intended of a Promife after the firft j40ufupjit^ (6 being joih'd 
with this Word {fcilicct) which makes the Word {pojiea) which 
of it felf is general, to be now fpecial, referring to a Cer- 
tainty, cannot receive any Conftru^ion, but that the third Pro- 
mife was after the other Promife, which by cxprefling the Time 
to be 1 2 Feh 44. is repugnant and contrary; for Ftb. 44. is be- 
Cfo.Jtc.97» fore Jpril^/^. But by Topham Chief Juftice, where there is 
45o><Ji8- ^ Certainty cxprefled in Time, as the Day of the Bill pur- 
chafed, which is alway fet down^ and afterward the Plaintiff 
will fay in his Declaration, that the Day of the Bill purchafed, 
fciticet fuch a Day in certain, and raiftakes the Day, in that 
Cafe the (fcilicet) is idle and void, by Reafon of the former 
Certainty appearing of Record; but in this Cafe the {fcilicet) 
denotes only the Certainty which was not expreffed before, 
and that to be fubfequent in Time to the former Promife, 
which appears otherwife; and therefore the Plaintiff cannot 
have Judgment, for Damages are intirely given for all three 
Promifes; and it appears that one of them is not well laid, 
^od Nota. But it (fcilicet) had not been joined to (pofiea) 
then the Declaration had been good, and the (po/iea) only 
per fe hald been void. And Tanfield Juftice faid, that accord- 
ing to this Refolution, it had been adjudged before in tho 
Cafe between Tirake and Tounge. 



r 
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Hawkes verfus Brothwith. 

F a Parfon grants to a Parifliloner his own Tithes by Way 

of Retainer, altho' it be not by Deed, but only by Paroi^ 

it is good; and a Prohibition fliall be maintained on this 

♦ May be for Grant by Way of Suggeftion, if it be * for Years; otherwife 

nJcfoIrcaw, ^^ ^^ ^^ ^^ ^^'^S ^^ ^^^ Parties live, or fuch like; for although 

without ' it does not found in Intereft by Way of Contrail, but only 

Crol'ac.1 ^y ^^y ^^ Difchargc, yet it is good without Deed; for it 

& vide Hob! IS in the Nature of a perlbnal Compofition, which may be 

17^. 5.C without Writing, only by Parol. But between t Nelfon and 

t Cro. El. Woodtvard and Trettitnan it was ruled, that if a Parfon by 

i8», 24J, y^^oy of Contraa by Parol agrees that J. S. fliall have all 

his Tithes for three Years, or fuch Term, by Virtue whereof 

J. S* takes the Tithes, and' is fucd for them in the Spiritual 

X Courts 
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Court, J. S. fiiall have a Prpliibition on this Matter ; for altho' 
it docs not enure by Way of Intereft to niake it a Leafe of the 
'I'ithes, becaufe it is without Dcetl, yet the Contrail between ^^^\ 
them iliali bind as to the Perception of the Tithes, of which Uc^c69* 
Contrad the Temporal Court (hall judge j but if he afligns vvhcie rho 
the Benefit of his Contradt over to J. 7J. J. 7). ihall not have Jt^rhr a>n. 
a Prohibition on a Suit in the Spiritual Court, becaufe no In- iraa ihaii 
tercft was transferred by the Contra<a, but only a perfonal ^^\^^^^ 
Bond between them, which runs only in perfonal Privity of '° * "*°°* 
the Contraift, and does not extend to a Stranger. According' 
to the principal Cafe was Rolls and Kolls a Coffmall Cafe; 
that on the Agreement to retain Tithes, if it be without Dced^ 
a Prohibition will lie. 

Tanner ^erfui Small. 

NOtay Tafch. 5 Jac. between Tanner Plaintiff, and SniaU Nov i?t. 
Defendant in a Prohibition, the Plaintiff fuggefted, that Tiihc»: 
he being a Parilliioner compounded with the Defendant to re- ^^^*'"^''' 
tain his Tithes for feven Years, rendring 50J. ^er Attn, and it 
was moved that it was not * good, becaufe it is not alledged ♦ Cro. Jac^ 
to be by Deed: But ma Curia contra^ and they took a Dif- ^37- 
fcrcnce between fuch Compofition, to have for Years^ and to 
have for Life,- the Firft is gpod without Deed, the Second not. 
And t fo it has been often adjudged. 1^'**'^*^* 

It hath been (ince refolvcd, that no Prohibition ^ill lie npoti anf Compofition. 
whether for Life or Years, for any Tithc<l ; and therefore the proper Remedy 
is to appeal to the Archesi if the Confiftory Court fhould rcfafc a Plea of 
Compofition. Carthew 70. 

Hill. 4 Jag. B. R. 

Parry verfos Dale- 

THE Plaintiff declared on a Bond of yoo/. Thfe tJcfcn- Cfo.Jac 14& 
dant demanded Oyer of the Bond and Condition, which Bond."^' 
were enterM in hdC Ferbay (^c. Nooerint^ dxc* The Dc- f«iic Latin- 
fendant teneri (^finniter ohUgari to the Plaintiff//? qui7nquegifit^ 0^*^33! a. 
Libr\&c. audper totam Curiam^ prater W'ilhams^ Juftice^ Nil mo. 864. ' 
capiat per Sillam enter'di for altho' falfe $ Latin in a Bond ^""^'^^g 
will not make it void or vitious, as it will do in a Writ, to /A 7. JJ-o* jac* 
becaufe a Man may purchafe a new Writ at his Pleafure, but 203,190. 
not a new Bond, yet Words which have not any Scnfe or Signi- p^'^"^]' 
fication, or which are not omntno Verba Lattna^ will not bind saik. 461. 
any Man, and here the Word {quimque) with an (;//) is no 5 Mod. la^t. 
Zjatin Word, and altho' in Sound it refembles {quinque) which is 1^^'^%^^ 
(five^ yet, by the Entry of the Bond in hac Verba^ the Court 
ought to judge of every Lxtter and Syllable, and it is not like 

9H.6. 
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9 H* 6. Wiginti Lihd^ which is taken to be good, becaufe in 

every {w) there is a fmgle {v). So here if it had been {quinnqtie) 

with a double {n) or, as ^Pophavi Chief Juftice faid, (quijf/que) 

with two Daihes over the Head, it would be hut incongruous 

Latin: But {quimque) with an (;//) is no Word at all : So it 

is as if y. S* is bound in Kbris with a Space, without fliaw- 

ing quantum'^ which is not good, (^lod nota. Yet nota in this 

^Hob. I Id. Cafe I vouched a Precedent of a Cafe between * Walter and 

cro. eIS 6. ^^?P^ *" ^^^ Common Pleas 43 Eliz. where the Writ of Debt 

Septuagem. * was brought pTO feptingentis libris^ and upon Oyer of the Bond 

entered, the Bond it {ei{ v^as feptnagentis libriSy and a Variance 

pleaded between the Writ and tne Bond, and yet adjudged goodj 

which Judgment was affirmed upon Error, and yet there is no 

fuch Word as (feptuagenf) but becaufe (feptua) is Part of a 

' good Latin Word, as (feptuaginta) for (feventy) therefore 

y^feptua) joined with (gentis) mz* wrote with an {e) and not - 

with an (1) is good: It was faid perCur\ they be not alike j but 

if it had been feptuamgentis with an {m) aliter fenferunt. 



Bagfliaw njerfus Gaward. 

THE Plaintiff declared for an Horfe taken at jff. i^Nov. 
3 Jac. The Defendant pleaded, that he the fame four- 
teenth Day, ^c* feifed it within his Manor of 2). &c. as an 
Eftray, and fliewed that he had Title to Eftrays there, and that 
the Plaintiff the fame fourteenth Day, retook the Horfe, and 
was 'thereof poffeffed again: The Plaintiff replied that x6 Day 
Novembr the Defendant ufed and rode the Horfe at JB. (^$. 
and upon that it was demurred, and adjudged for the Plaintiff; 
for the Matter alledg'd in the Replication is no Departure, 
but agrees, and is of the fame Nature with the Trefpafs fup- 
pofed by the Declaration 5 for altho' at firft by the Declaration 
in common Intendment the Plaintiff is to recover the Value of 
the Horfe in Damages, becaufe Trefpafs difaffirtns Property 9 
and altho' the Defendant Ihews that the Plaintiff has the^Iorle 
again, yet that is but Mitigation of Damages j for now he re- 
covers only for the Detainer: But when the Defendant by his 
Demurrer has confcflfcd that he rode the Horfe \6 Novembr^ 
ahho the Taking of the Horfe as an Eftray is juftifiable, and 
no Trcfpafsj yet becaufe by the Seifure as an Eftray he has 
not the Property, but a bare Cuftody ,• therefore the Riding is 
a Mifderaeanor, and makes the Seifure tortious ab Initio ^^ for 
it is A t Mifufcr of the Licence in Law; as if a Man diftrains 
Corn in Sheafs^ and threjhes it, 21 £,4. or comes into a Ta- 
vern and fteals a Cup, 1 3 £. 4. or the Leflfor comes to view 
Waft and breaks the Hedge, in thcfc Cafes they are Trefpaffers 
I ab 
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Mb Initio^ and the very Entry is punifliable, which at firft by 
the Licence in Law was good, $ H. 7. It is otherwifg of a Li- 
cence in Faft, as Telverton Juftice faid, for that cxcufes the 
Entry, altho' a tortious Aa enfucs, and the Party fliall be pu- ^ ^®- '^- •*• 
niihed only for that in which the Aft is tortious, and for no- 
thing more, ^wd Nota. 

Harrington ^^fus Launfdon. 

LJunfdon recovered in the Court oi Shrewsbury in Trover for Noy 120. 
Sheep againft Harrington by Default^ and a Writ was a- S^J^^^^" 
warded to enquire of the Damages, returnable at the next Diibontinu- 
Court, ad quern Tiiein the Phiinriff appeared, and the Writ «nceofSuic. 
was retum'd ferved, hut Jurat a ponitur in refpeBu ufque ad oi^ollJ^rnu. 
proximam Curiam^ which is put in certain ; and at that Day ancc of the 
the Plaintiff appeared again, and the Jury ponitur in rejpe^u^ V^\\^ * 
and Day given over till 10 Junii^ &c. and on i o Junii Jurat a rcfpeau.*** 
again poHitur in refpeBu^ but the Plaintiff did not appear at Writ of in- 
th^t Day, nor * had another Day over j and at the Day given 2"y -^'^ ^^^ 
to the Jury they appear'd, and gave 20/. Damages: Upon El. 144.774, 
which the Plaintiff had Judgment for the 20/. Damages, and 
Cofts. And Teherton aflTign'd for Error, that the Plaintiff not 
having Day ort the laft Adjournment over, that the whole Mat- . 
ter was difcontinuedj for by the firft Judgment the Defendant 
was out of Court, yet the Plaintiff oiight to attend from Day 
to Day, becaufe his Judgment is not perfeft 'till the Damages 
enquired: Then when the Plaintiff had Day 'till 10 Junii^ &c. 
and did pot appear at that Day, the Court ex Officio^ without 
the Prayer of the Plaint iff^ ought not to have made a Con- 
tinuance of the Jury i for that ought always to be ex Vetitione 
of the Plaintiff. Teherton alfo affigneS another Difcontinuance 
in the Cafe, m^. becaufe the Jury was continued over by a 
Ponitur in refpeBu^ which fhould never be, but on an Iffue 
to be tried between the Parties; for the Jury on a Writ of In- 
quiry of Damages is but an Inqueft of Office, which has no 
other Continuance but by a-Non'Mifit bre^e by the Officer, or 
by the Sheriff. J^jodfuit concejfum per tot am Curiam^ in both: 
And thereupon the Judgment was reverfed. 

. . Martham ^erfus Jemjc^ 

IN Debt on Bond, the Condition was to ftand to the Award, 1 Browni.92. 
Arbitrament, (^c. of Matter 'Pooley of Grays-Inn about the ^4^' ^*''" 
Title of a Copyhold Tenement: Mr. Tooky awarded, (^c. that Debt, 
the Defendant ihould pay the Plaintiff 6 /. on 2 1 Maii 3 Jac at ^^^^^^'^' 
fuch a Place, viz. in thfe Church Porch o( Rdttlefden ; and far- ^"^ * ** 
ther awarded, dye* that the Plaintiff by his Deed Ihould releafe 
to the Defendant tottim Jus^ drc^ fuper pr^di^um primum diein 

C c . Maii^^ 
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Maii at the famb Place on the Payment of 6 A and in another 
Claufe iti the Award he awarded that the Plaintiff ihould 
me\Lt further Jjfurdnce to the Defendant for the Extinguifh- 
inent bf his Title, as (hould be dcvifed, f^c. And Tehertoft 
moved, that this Arbitrament was void, and that it is in a 
Manner no Award; for it is repugnant and infenfible; foral- 
tho* it is ccrtaih on what Dav the Defendant fiiall pay his SL 
yet nefcitur quando^ nor on what Day the PlaintiflF (hall releafe 
to the Defendant^ for there is no fuch pradiUmi primum Diem 
^aiij in the whole Awards and it is not bound or tied to any 
Year of the King, fo that it is altogether incertaihj and altho* 
it may be colle^ed that the Arbitrator intended the Twenty- 
firft Day of Majiy by Rcafon that it is limited to be made Ju- 
per folmionem of the 61. which was 21 Maii^ yet that is but 
by Way of Inference and Implication; and altho^ it was ob^ 
jcdted, tjiat admitting the Award void in'^that Point, yet it i$ 
good in the Reiidue, which is to be performed by the Plaintiffj 
A*trdi*id mz. the Making of better Affurancc: To which Teherton an- 
in Pwt. fwer*d, that all the Claufes in an Award are material, and this 
Claufe of further Affurance depends on the repugnant Claufe 
of the Releafe to be made,- for the Arbitrator intended that 
the Jlcleafe limited to be made fuper pficdiUum primufn T>iefM 
Mail (where there is no fuch Day) flxould be the firft Affu- 
rance, and the Affuranccs which are to be made by the fubfe^ 
quent Claufe tend, in the Arbitrator's' Intention, only to tkd 
Strengthening of the Releafe. ^fiodfuit concejjum. Et Per tth^ 
tarn Curiam tnere is a Difierence between Wills and D^eds, and 
Deeds coll- between Awards,- for Deeds, C^c. ihall be conftrued according 
•ftruedac to the latent of the Parties, and upon the Words to be coU 
Ihelmem of 1^^ <>" ^^^ Dccdsj but an Award is in the Nature of a Judg-^ 
the Partiei. ment and Sentence, in which there ought to be Plainnefs, and 
no Colle^ion of the Intent of the Arbitrator, for it ought td 
be his Judgment) and not the Judgment of another on the Ar- 
bitrator's Words; and therefore by Tanfield Juftice, it has been 

♦ 5 Ca 77, adjudged, * ^yhere an Arbitrator awards that one of the Par- 
c'* El XI *^^* ^^^^ become bound to the other in the Sum of ' , and 
iji^ 35pf ' mentions no Sum in Certain, but leaves a Space for the Sum^ 

it is void i and if the Award is void in one Claufe, altho' it is 

^ood in all the other Claufes, yet it is in Law no Award ^ 

tor a Judgment oUght to be full and perfcd in omnibus, ^uod 

l^At't* *'' ^(ff^^ B^t if the Arbitrator awards that one of the Parties, and 

S Leon. %i. f J^ S^ a Stranger ihall ^ fuch a Thing, it is good as to the 

5 Co. 78. •. Party, becaufe within the Submiffion, and void only for J.S^ 

* SaJd?'337. who is a Stranger* (^ vide 19 E. 4» 
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The Kirig t»rd Fawcet. 

FJwcet, and others were indited on the Statute 8 ff,6. for fc«. ja, 
a Forcible Entry on the Freehold tf the Eftrlof iiwo/», {Jj „^ 
and it was for an Entry and Force before the iaft Pardon by indiament 
Parliamentt And Crodke moved to have Reftitutioh; and per ^J^^^^f 
Curiam^ nm potmt'y for the Statute 8 fi. 6. providies two the^orcc 
Means to punifh Offenders, one at thQ Suit of the Party by prcvcnt$&e- 
Way of Aaion, the other at the King's Suit by Indidment : **"*"*"' 
And in Cafe where the King is Party, the Forccj which is the 
Of&nce againft the Crown, is the Principalj and the Rellttution 
is but acceffon^^ and depends upon^thatj then when the King 
has pardonM the Force, the Strength of the Indid^ment is gone; 
for the Party is not to have Reflittition but by Means of the 
Kingj and the King has given away his Title {<oiss» his Fine) 
by the Pardon. And, by Williams Juftico, fo was it ruled be- 
fore between the Lord Stafford and I'hinn for Latids of the 
Lord Stafford^ whieh 'thinn was indi^^ foi: Entering with 
Force, but obtain'd the Qjieen s Pardon of the Force, whiich . 
pArdon he ihewed to the Cotirt^ and pleaded it in Bar again^ 
the Lord Stafford to prevent Kcftitution': Et Jh fecit, per 
Opimofiera Curiit. * . 



the KiiJg ^o&JfH Ford, &€. 

• 

FORi), and others, were indiiaed on the Statute %&6^iot Cro, J^c 
a Forcible Eiitry^ and alfo for a Forcible Detdiner of a J^jamcnt 
Meffuage^ tjxc. ite Cofn EJfeXy bcihg the Freehold of Richard on 8 h. 6. 
Harlakertdeni and this Indiament was preferred at the Seffions Jf pJ^'J""^ 
to the Grand Jury; and they retilmed it in this Manner, vtz. ^herc it de- 
as to the Entry with Force, j^wr^^rwj as to the JOetaiiier with ftj-oyj the 
Force, Sitta vera: Biit this Endorfement not being fpied, but Rc*!«5ftim- 
being taken by the Judibes of Peate for a full Indidment in tidn. " 
both Points, they awarded Reftitution to Harlakendeni but af- ^^^^^^ 
terwards, this Indi^amcnt beitig certified into* the King's Bench "* " * 
by Certiorari^ and the Ehdor&ment returned in Manner ut fu-- 
pray they awarded Re-rcftitution$ yet Tehertou moved, that 
they bug|)t,not to regard the Endorfement, for the Court did 
Aot fend for it, but forthelndiiftmenti and this Endorfement 
makes it no Indiifiment at all; fo the Clerk of the Peace has 
done more than he was commanded to do, but, per Curiam^ 
.' the Endorfement is Parcel of the Indiftment,* and the Per- 
fedlion *of it j and the Court fent for the Indictment cum omr 
nihus id tangen\ and the Endorfement touches it principally, 

ft)r 
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for it is the Life of it. And in this Cafe, />^f Curiam, after 
fuch Finding of the Jury, Harlahnden ougfit to have preferr'd 
.a new Indi^ment for the forcible Detainer only j for now be- 
ing made one intire Indi^ment, and the Jury finding only the 
laft, it is no Indidtraent at all. (^jod Nota, 
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Baker and the Bifliop of Peterborough .^erjus 

Catesby. 



6 Co. «i. Tpi Ofler^ Parfon of Whijlon in Com. Northampt\ was de- 

u^ ^68. r* P^*^^^ ^5 y^^' ^^^4* The Bifliop of Teterhorofigh as 
Error in -■- Ordinary gave Notice to Catesby the Patron 24 Feb. fol- 
Q. impcdit. lowing, and afterwards 1 2 Auguji next collated Saker^ upon 
' mcSrc?* ^ which Catesbv brought a J^.lmpedit^ and recovered in the Com- 
w. a. c 5. mon PleaSj which Judgment was affirmed on Error in the King's 
Co^Uui%5. ^"^J^- A"^ ^^^ foleQueftion was, whether T'efupus femefirey 
b.°* y^ • which is limited to the Patron by the Statute ^.2. c. j. Ihould 
ainft. 360. be accounted a full Half-year ^ or fix Months, according td 
Twenty-eight Days in a Month? And it was adjudged that it 
fhould not be accounted by Months, but for a full Half-year y 
by dividing the Vear into Days, viz. iSi for the Patron, and 
182 for the Bifliop \ and for the odd Day in tho Year, that the 
. Law does hot regard it; and fo much alio appears by the gene^ 
ral Courfe of the Law, which gives the Lapfe to the Metro- 
politan after the Year: Which is a Demonftration that the firft 
Year is to be divided between the Patron and the Bifliop^ And 
altho' the Statute W. 2. in one Place fpeaks of the T!e7npus fe- 
fnefire^ and in another Place of the l^imidium anni\ it was 
held that the one expounds the other, the firft being fpoke in 
cerbo artis concerning Prelates, the other in plain Terlns 
which concerns the common People for the Punifliment; 
But it was hclcj that in fomc Statutes where (a Month) by 
h4ame is mentioned, there the Account fliall be by Twenty- 
♦ 5 Co. I. b. eight Days to the Month j as on the * Statute of 27 H. 8. of 
Sr/*'' Inrolments : And in this'Cafe ^eherton Juftice vouched Spilr 
mans Abridgment 21 H.i. adjudg'd according to this Refo- 
lution; and faid that Walmejley Juftice in the Common Pleas 
vouched a Manufcript of the Time E. i. next to the Statute 
according thereunto, that ^empus femefire flipuld be accounted 
the fidl Half-year \ therefore in the Caicfupra oa Computation, 
it appears that the Bifliop's Collation was twelve Days infra 
2 Oiemptu 
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^empus fefneftre: Wherefore Catesby recover d in the Common 
Pleas, and had his Judgment affirmed in the King's Bench i 
Ntillo contradiceHte in either Court. 

Ward "verfus Walthewe, 

H E Bifhop of Exeter Tempore ff. 8. by Deed gaVe tand, Cro. j«c, 
drc. to Nicholas Ttitner and Sybilthxs Coufin, in Confi- ^^J^ ,^^ 
deration of Service done by T^urner^ and other Confiderations i Browni. 
him moving, to them and to the Heirs of their Bodies, and y!^ , 
died; they had IflTue ^o. and William^ Turner died; SybillW^T^^i 
married one Clhpha^^; they alien the Land, ($^^; to Jo. in Fee; be* joinrure 
Clapham died, Sybill entered, Jo. levied a Fine to PTnlthetDe, in J'/c.""^/ "• 
Fee of the Land, dy^. Sj/bill afterw^ds cnfeoifed tViltiam the fine, 
younger Son, who enfeoffed Ed. WiHou^hby; Jo. enter'd and ^J^^*]?f ^."• 
demifed to Walthewe^ and afterwards Walthewe enter d ; and eni«^ for'* • 
TViBoughby to try the Title fealed a Lcafe to Ward^ who de- Forfeiture 
clafd of fo many Acres of Land, c^c. in Sutton Coefield; and ![^^*° " "• 
the Matter fupra upon Non CuP j)lcaded was fopnd by Ver- Where* 
did : And that the Bifhop dedit Tenementa praditia per Fac- VQ^^^^y^^"' 
tu?n fwm^ cuJHs quidem Fa^i tenor fequitury dx^. and by the j^^ c^J^t 
Deed it appeared that the Land was in Parva Sutton infra good, which 
Tioininum de Sutton in Cocfield, And, per Cur\ the Plain'titf JJ^j^J^ ^^ 
fliall recover; for, i. It was held, that it was not any Join- 
ture within the Statute i\ H.j. for it is not any fuch Gift as 
is intended by the Statute ; for the Biihop was not any Anccftor • 
of the Husband, and the Husband ^a^e nothing for it, but it 
is only a voluntary Rec6m pence by the Biftiop givrh in Ac- 
ceptation of paft Service; and the Statute Intends a valuable 
Confideration and Gift in Faft; alfo the Bifhop might well in- 
tend tlie Gift for the Advancement of the Wife, who appears 
to be the Biihop's Coufin; and, pfT Tanfield^ if it Ihould be 
a Gift within the Statute t i ^T. 7. it could be but for a Moiety, 
for the Gift was before the Marriage, when they took by 
Moieties, and the Husband dyingfirft the Wife does not come 
to any Part by the Husband, but by Courfe of Law by Sur- 
vivor, ^fidtre of this Conceit; for the other Juftices did not 
allow it. 2. They all held, that the Fine of 3^0. the elder Son 
of Sybill levied to Wakhewe deftroyed the Entry of John and 
of iValthetve I for altho' in Truth the Fine paffed nothing but 
by Conclufion, yet againft the Fine the Son Jo. and Waltbetoe 
his Conufee ihall be eftoppcd to claim any Thing by Way of 
Forfeiture on the Part of the Wife, on any Title accruing after 
the Fine; for they have no new Right, but Jo. being the Son 
to whom the Land \Vas intailed, is barred by the Fine. 3. Aitho' 
upon View of the Deed made by the Billiop, the Land which . 
by the Declaration is granted in Sutton Coe fields by ^be Deed 

D d ^ appears 
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appears to be in par^a Sutton^ &c. yet that is aided by the 
Finding of the Jury, who find exprefly that the Bifliop dedit 
H'enemtnta infrafcripta ; fo.that being fo precifely found, the 
Deed is not material*. J^od Nota^ 



iPrehjbitiott. 
Su^eftjon. 
Sf • Jo £• j« 
DiVers Pro- 
hibiriont 
non obftftn* 
CoDfult*. 



Cra Car. 

Cro.EL73<^. 
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Cox wrjits Semor. 

IN a Suit for Tithes of Lam bs and Wool, (^c* for Sheep 
depaftur'd in a Clofe calfd Gre^nhil i» talking in Corn 
Serks. The Plaintiff bitought a Prohibition, and fug- 
gcfted, that Greenhil had always paid 10/. in Difcharge of all 
Tithes of Lambs, Wool, (^c. And Telverton moved for a 
Confultation, becaufe the fame Suggeftion had been made be* 
fore in four feverar Prohibitions for the fame Clofe, and the 
fame Manner of Tithing alledged, and a Confultation always 
granted for Want of Proof within fix Months j yet, per Cu^ 
riamy it being only for Want of Proof,^ and not on the Right 
or Trial of the Cuftom, and being alfo for Tithes of another 
Year, 'which were not in Demand before,, the Siuggeftion is 
good I for the Statute 50 £. 3. goes to a Suggeftion made upon 
the fami^ Libel, and to a Confultation duly granted, whicn is 
not done in the Cafe above, but only for Negligence in not 
having his Proofs ready. Nota. 



Tanner wrfm Small. 

ProhibitioD. QMatt fued for Tithes, and the Plaintiff faggefted a Con*^ 

«ffiOTnt3 •^ ^^^ ^^^ Agreement (he being a Pariihioner) for 40 /# 

nor be yearly to retain his own Tithes, and did not prove it within 

proved. fix Months: And, per Curiam^ he need not, fw fuch Proof 

goes only to a Modus decimandiy and not to another Saggeftion 

on a Leafe or Contra^: And fo is the Experience in the King s 

Bench. 



Field 
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Field nferjits Hunn 

HUnt recovered in tVorcefier Court io Debt on a Contract jBrownipg. 
for twenty Sbecj^ and had a Verdici there^ ^nd Judg- Em>rS' 
ment ; and afterwards it was removed by Error intx> the King^s Debt in 
Bench, and afSgned generally thsjt Judgment ought to have Worccftcr, 
been for the Defepcjant^ where \t was entered for the PUintitfL 
But upon the Opening of the Errors^ it was fliewn^ that there 
was not any Declaration ip Worc&Jkr Cwxt } for the Deciara*- 
tion was^ Raphael Hunt queritar herfus H. Field de placito 
quod reddat ei 20 1. qnas ei debet & injtifte detii^et^ & uxde /- 
dejM qaer per M* Jitorn fuum quod cum pradit^ 2>e/l C^c. 
Audi per Fenner^ Williams and Crtxik^ this is no Declaration^ 
for there wants the Word (dicit) and the Senfe is imperfe(ft| 
arid altho* Tehertbn objected that the Declaration is fiUficient> • 
If it is good to a common Intent, and that tb© Word {quer^ 
hrewter fcriptum iway h^ qttifiPur^ and then it is {unde idem* 
queritur^ Yet, per Curiam^ that will not aid it, for then it is Where % 
not certain, to whom this Word {id^n) refers, whether to the S'^j^VS^iL 
Plaintiff, or to the Defendant, and it ihall be rather referrd ccnaincy. 
to the Defendant, bccaufe ad ^roMtnum antecedensi and this, 
per Cwiam^ is Matter of Subuance, which is wanting, there-, i inft. to* b^ 
fore it is ill; but if it had been {unde idem Raphael quer) bre- 
^iter fcriptum^ it had been good, becaulc the Party Plaintiff is 
certainly named, and then {quer) can have no other Senfe. thaa 
queritur. And the Judgment was reverfed. f^od Nota% 

Howfe ^erjits Webften 

IT was agreed by Tehertort^ Williams aijd Crook JuftiCes, Dcbr. • 
that if a Man demifes Land by Indenture to J. 2)» for ^S^tecutor, 
Years yielding Rent, and 5.2). dies, making J^ hisEkecytor, SJSm" 
the LefTor may have Debt againft the Executor for the Rent cannar wa^ 
referved, and Arrear after the Death of the ^effee, altho* the «*>« l^^* 
Executor never entered nor agreed 5 for the Executor repre- 
fents the Perfon of the Teftator, and the Teftator by the In- 
denture was eftopped and conclpdec} duriqg the Term to pay 
the Rent upon his own Contra^, and therefore altho* the I^ent 
is higher than the Profit of the Land, yet tlie Bxecjitor can- 
not wave the Land , but notwithflanding that he Ihall be 
charged with the |lent. Vide tlje Opinion oi j^fcue^ ii ff.6. vide utk. 
24, dx II H. 4. contra i but it was denied to be Law* J^J^ ^j^ ^ 

Parkehurft 
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Parkehurft verfus Palmer. 

vlTmi- • AN 4f^mpfit laid at Maidjion in Com] Kant\ and upon 
ftakcn. £\ Non jjfumpjit pleaded, the Venire facias was de Pif^ 
i^c^L^*'^' /^i//^ & Taroch' de Maidjion. And it was adjudged Error, 
Adic 7). ^nd an infufficient Trial; for the Trial ought not'to be from 
a larger Precinft than the Plaintiff himfelf has fuppofed the 
Subftance of his Matter to be i and this per tot am Curiam. 

Smith "vtrjus Turner. 

Cro.Jicioi. ^"ir^Jhu art no true SubjeB to the King; and, per totam Cu* 
62^?j8.^^' .X riam^ after Vcrdid againft the Defendant, the Adion 

1 Sid, iji. does not lie; for the Words are too general to be«r an k&ioTiy 
Wordf. £qj. t[jey do not touch the Plaintiff any Way in his Loyalty 

particularly, or otherwifej and no Man is fo true or good a 
Subje<a as he ought: And if an Accountant deceives the King, 
or bis Leffee is arrear with bis Rent, he is not true in that; 
for he has broke the Truft repofed in him, and therefore is not 
a true Subject ^ the fame Law, if a Subjed does not pay his 
. Sublidy. But if it had appeared by the Declaration, that the 
Words had been fpoke upon any Difcourfe of the Plaintiff s 
Loyalty, then the Opinion was otherwife. 

HoddefdOn verfus Grefil. 

Cro.j«c,95. npjlcfpafs for Entering the Plaintiff's Clofe call'd ». at 

ijroi^ni. J^ Leightqn-Btdfard^ and taking two Conies: The Defen- 

commoner dant to all the Trefpafs, except the Entry into the Clofe, plead- 

cannot kill ed iVb« CW/*, and to the Entry juftified, that he had Common 

^^^ in the Clofe called S. and that he had five Cows ready to put 

upon the Common ad utenJt the Common; and becaufe quam- 

plurimi Cuniculi were there feeding, Qx)iling the Common, he 

in Prefervation of his Common enter d ad fugandum & occi-- 

deni the Conies. And the Plaintiff demurred upon the Bar; 

Iiof^'^*^' ^^^ the Juftification was adjudged ill,- for a Commoner * can- 

Cro.Eli*. not enter to chafe or kill Conies; for altho' the Owner of 

G ^'b ^^ ^^ ^^^ "^ Property in the Conies, yet as long as they 

2 Lcon!loi. ^^® ^ ^^^ \jax\^ he has Poffeifion, which is good againft the 
4 L«on. 7. Commoner : For, if the Lord furcharges the Common with 
Ow^uA."^' S^^^j the, Commoner cannot drive them out^ but the Cat- 
tle of a Stranger the Commoner may diftrain Damage-fea- 
fant, or drive them out of the Common, for the Stranger has 
no Colour to have his Beafts there. And alfo Conies are 
Matter of Profit to the Owner of the Soil for Houfo-keeping. 
Therefore forafmuch as it appears that the Caufe of the 

4 Entry 
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Entry was to chafe and alfo to killji which is unlawful as to j^^'^ifc^b 
the Ijord who Is the Plaintiff, therefore the Juftificatlon is not Lcomnfoncf 
good in Matter; for if the Lord furchargcs thd Soil with Co- again* the 
nics, the Commoner on this particulat Lofs * may have an ^°^^- 
A^^ion on the Cafe, which is a fulficient Rcmec|y againft the * ^"'"J^^* 
Plaintitf. £tiod Not a. Upon full and confiderate DelibcraT ^ ^^*'' 
tion of all the. Judges, they being all on the firll Day of* the 
Argument. of the contrary Opinion. T^ 43 EHz. Rot. 134. be-, 
tween ^elletve and Laugdefi^ & 28 ElLz^ between Conny and 
others agree, eis George Croke vouched it, ex relatione ^o* 
Walter* . ' 

Gerry verjus Davis; 

DEBT on Bond; the Plaintiff declared on a Bond defex- ^ll'^^i^^^ 
centis Jj^hris; the Defehdant demanded Oyer oif it, vide ami 
which was entered, and it appcar'd to be, that the Pefendant ^^' 
was bound to the Plaintiff iu fexgintis Libris^ and adjudg'd 
Nil capiat per Billam^ for fexgintis is a \Yord of no Signifi- 
cation, and therefore the Bond it fclf does not wdrrant the 
l>oclarationi 

Cox wtjus WorralL 

THE Plaintiff declared, -that whereas he ^Vas of a good Crd.Jac.ij/3; 
Reputation, and fo had Jived frde from all Felonies, ^^*^"J?^ 
Rapes, C^Ci vet the Defendant falfe (^ malitiofe preferred an 
Indi^ment for the Rape of J-, an Infant at fuch Alfifes, upon 
which he was arraigned (jx legitimo modo acquietaii the De- 
fendant juftified and fliewed, that y^; was his Daughter, and of 
the Age of eight Years, and came to him, and with Tears 
complainM that the Plaintiff had ravilhcd her, and thereby very 
much hurt- herj whereupon the befendarit went to y. S* a Where the 
Juftice of Peace, and took his Daughter with him, and com- Jf ^n Tndfaji 
plain'd of it to the Juftice*^ who thereupon fcnt for the Plaintiff,* ment aeainft 
and upon Examination of the Matter bound the Defendant to. A- 1^*'^ ^ 
appcar-at the Alfifes, and to profecute againft the Plaintiff, and i"*»fi«W«< 
bound the Plaintiff to appear there like wife j wherefore the De- 
fendant came to the Aliifes^ and to fave his Recqgnifance pre- 
ferred an Indi^mcnt of Rape againft the Plaintiff, which was 
found by the Grand Jury : And Ihewed that he took his Daugh- 
ter to the Aifiies allc^ to give Evidence, prout ei bene licuiti. 
Upon which Bar the Plaintiff demurred. And it was adjudged 
againft the Plaintiff, and that the Juftificatlon was goodj 
for the Plaintiff groqnds his Adion on the malitious Profecu- 
tion of the Indittiment by the Defendant, and the Defendant 
Aiews how^ by Degrees lawful and juftifiablc, became toexbi* 
. bit the Indictment: A% i. That it was on his Daughters Com-^ 
plaint, whom Nature obliges him to pity ^ and the Tendcrnefs 

£: e of 
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I Roi. Rep. of >^.'s Age proves that there was no Malice in her, and the 
ffiuift. a85. Defendant being her Father could not do lefi. 2, On this Gom- 
Cro;Ei.9oo. plaint the Defendant did not noife it abroad, but took only 
Sftlk. I j. the Courfe of Juftice, and did nothing but in a Courfe of Ju- 
ftice, performing the* Condition of his Recognifance ,- and in 
6 JB. 3.— it appears that the Father may juftify the Mainte- 
nance of his Daughter in Suing of an Aj)peal. And, 3. The 
Offcncc which the Daughter complain'd of^ is a Vice committed 
in Secret, which has no Witneffes^ and therefore on the Daugh- 
ter's Complaint, which is but Conjeaure, the Father might 
well exhibit the Complaint to the Tuftice^ and the Indidlment 
at the Aillfes; and fo it was adjudg d. 

Jennings -i;^r/«j Haithwaite. 



TN Trefpafs,on Not guilty pleaded, the Jury found the De- 



I Brownl. 

TreVpafs. J. fcndant Vicar of 2). and' that he fuch a Day, (^c. demifed 
NoJ-Rcfi. ^*^ Vicarage to 5« S. for three Years rendring Rent, which J. & 
dcnce is a affigned One Acre Parcel thereof to the Plaintiff; and that the 
gcDcrtiLaw. Defendant was abfent by feveral Quarters in a Year fixty Days- 
?M<!d"204. ^^ ^^^^ Quarter; but they did not find the Statute 13 Eliz. yet 
a Mod 56. it was adjudged for the Defendant, for the Statute 13 Eliz* is a 
general Law, altho' it extends only tp thofe who have Cure of 
Souls, ;by Reafon of the Multiplicity of Parfonages and Vica- 
rages in England y and being a general Law the Judges ought 
to take Notice of it. And. adjudged accordingly. The fame 
Law of the Statute o( 21 H. 8. of Non-Refidence. 



4 Co. 16. A. 
120«b. 



I Brownl. 
209. 

InrefiHirs. 
Verdia im- 
pcrfcd. 



I Vent. 93. 
con. 

Where Ba- 
ron and 
Feme fiiftU 
join, and 
whcrc^cvcr 
in AQion. 



Drury 'verjus Dennis. 

TRefpais flgainft Husband and Wife; and declar^ that they 
beat a Marc of the Plaintiff, and committed feverat o- . 
ther TrefpafTes, upon Non CuV pleaded, the Jury found, that 
the Wife beat the Mare, and for the Refidue they found for 
the t>efendant& And, per Cni Nil capiat per bitlam enter d j 
for the VerdiA is altogether iniperfcd, for they have found the 
Wife guilty of Beating the Mare, and have given no VerdiA as 
to that touching the Husband, either by Way of Acquittal pr 
Condemnation : And the Finding pro refii non euf^ or for the 
Defendants, extends only to the otherTrefpafTes contain* d in the 
Declaration, and not to the Battefy of the Mare. And alfo, by 
WiBiams and Crooke Jufl. where Battery is brou^t againft Hus- 
band and Wifer, fuppofing that they both beat the Pit. or the Plt.^ 
Mare, and upon Non cut it is found that the Wife only commit- 
ted the Battery, and not the Husband^ this Vcrdid is againft th^ 
Plaintiff: For now the PlaititUfs A^n appears to be fiU&, for 
2 • the 
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the Husband Ihall not be joined in fuch Cafe but for Con- 
formitv. Afid there is a fpecial Writ in the Regifter to' fuch 
Purpole. And it is not like a Battery charged on J. T>. and 
J. S. for there ofle of them may he acquitted, and the other 
Found guilty, and good j for they are in Law feveral Trefpaffers* 

Blanchflower ^erfus Atwood 

THE Defendant faid of the PlaintiflFi I will hang him Jar Godb. 153. 
he hath fpohn Words which be High Treajm. And "^^'r^c^ 
Teherton mov^d in Arreft of Judgment, that the Words are ought not rp 
too general to bear an Adion j for non conftat what the Words ^ ^' ^^^^^ 
were, and the Law does not determine any Words to be Trea- 
fon. But non^ allocatur per Cuf\ for Words "* may be Trea- ♦Poftcaipy. 
fon ; as to fay, the Kingis a Baftard, or that another has a bet- J^ Buft^Js- 
ter Title to the Crown, for that may draw Subjedrs from their Hurt. 75. 
Allegiance, and create Mutiny in the Kingdom: And the firft 
Words enforce the Slander, in Saying, I will hang him; and 
then by the fubfequent Words he ftiews the Reafon why; for 
he hathy &c. and, by Fleming Chief Juftice, it is not fate for 
the Plaintiff to fet torth in Certain what Words be fpoke, for * 
Words which are Treafon are Arcana Imperii^ and not to be 
publickly fpoken and uttcr'd, but are only to be difcover*d to 
the King or his Counfel, or other Magiftratc, forothfirwife by 
his ordinary Report* of the Words, without difcoyering them, 
he may endanger himfelf. 

Heines ^erfm Guie* 

ERror on a Judgment given in 4ffumpfit in the Court of Error. 
T^ewhhury on a Verdia: given, whfere the Jury gave S/.J^^^^c^ 
Damages, and 2 d. Cods ; and the Judgment was, Ideo confi- Cofts'omirred 
derat' efl qtiod the Plaintiff recuperet damna fua per Jurat' |j^j!'J'*'*8" 
pradiW ajjeffa in forma prddiUa ad S 1. necnon 20 s. pro Mifis ^show. j^, 
C^ Cujiag de Increment' Cnrid. And adjudged Error, becaufe 88. 
no Judgment is given for the 2 d. Cofts given by the Jury, 
but only for the 8/. which was for Damages, and fo the Cofts, 
affefled omitted, and the other Cofts which follow are but the 
Ad of the Court ex O^ffwio^ without any Reference to that - 
which was affefled by the Jury. 



Owen 



t 
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Owen ^erjus William& 

Error. If N Replevin by O^ioen againft Williams^ Vrice and Lahorer^ of 
SS^S" -■• ^" ^^^^^ ^^^"> <^^- WilUafus avowM, and the others made 
%% Bailiff to Cohufance, to take the Horfe for 1 1 d. Rent arrear of a Rent- 
no Perfon, IS Service due by O^en to Williaws: And it v^ras found for the De- 
^^^ fendants, and 2 d. Damages given by the Jury to all three De- 

fondants, and the Jtidgmeht accordirtgly, that they three ihould 
recover dampna jua pradiUa per Jur affeffa^ ^c. and foras- 
much as Trice and Laborer made Cognifance generally, apd 
did not make it as Bailiffs or Servants to Williams^ and the Cdg- 
, nifance is in it felf a Title and Juftification in another's Right, 
and Damages given to all three, and they two who make Cog-* 
nifance have no Caufb to recover any Thing j therefore the 
Judgment reverfed* 

Difmo n)erfm Sherley. 

DcS!^ "" T^HE Defendant in the Common Pleas appeared the firft 

Where Want X Day that he had- by the Summons, and afterwards the 

^^*fli^u ^ Plaintiff recovered by Non fum inform^ but the Defendant M- 

Error* ^^^^ ^^^ Mtfericordia quia ^enit ad primam Sumvionitionem^ \xi 

^d^ment of Error on this Judgment it was alledged, that there was no O- 

ftricordiS?*' ^iginal, and thereupon a Certiorari ilTued for the Original in 

that Term in which the original Aftion commenced, which is 

certified that in that Term there is no Original between the 

Parties; and it was faid that the Original might be entered of 

another fubfequent Term; therefore the Certiorari was too 

ftriiSk to tie it to one Term in Specie: But, per Cfir\ in this 

Cafe, if there b6 any Original of another Term it will not 

ferve, becaufe the whole Matter was* begun and ended in one^ 

and the fame Term, as appears by the Judgment of Nihil 

in Mtfericordia^ quia^ at fupra^ but where the Defendant 

does not come. the firft Day, but by mean Procefs, there the 

Judgment is, that he fliall be in Mifericordia^ and there an O- 

riginal certified between the Parties of any Term pending the 

Plea, is fufficicnt. ^^d Nota^ by Experience, 

Harrifon verfus Fulftow. 

Cro.jat.185. T^Ulfiov) brought Debt of 86/. in the Common Pleas againft 
'^lovin^ r Jhojnas Harrifon, and eiiter'd his Plaint againfl T^homas 
Debt. HarrifoTf, apd the Capias continued accordingly againft iko- 

mas. But the Tlures was againfl William Harrifon (which 
Was the Defendant's true Name) and that was but for 85/. 
which varied from the firft Entry, and upon the Exigent Wil- 
Ham Harrifon appeared, and the Plaintiff declared againft 
.2 ' miliam 



f\ 
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William^ and they pleaded, and were At Mfue by the Name Viriow Ori- 
of miliam, and there was a Verdia pro ^uer\ and Judgment fided b?fho 
accordingly againft William; and now in Error it was affigned Sramtcrf 
that the Original did not maintain the Proceedings; for that ii ]^^^f* 
againfl: Thomas^ whereas the Proceedings are againft William^ 
and altho' the Plaintiff's Counfel would excufe it, that this Judg- 
ment being againft Ifii/iam^ and the Orrgihal againft T'homas^ 
as it is certified, that that could not be the Original againft Wil- 
liam^ and fo the firft Judgment againft William is without an 
Original, which is aided by the Statute after Verdidl: Yet, per 
Cur\ it is Error,- for there is a Diftetence between a l)ad Ori- Croj«c-47^ 
ginal and no Original i for the Want of an Original is aided, '^^tund. . 
but not a vitious Original; and if the Original in this Cafe was ^^Oi}l^!h. 
not againft IhomaSy, then there was not ^y Continuance, nor CraELyn, 
obtulit feomnino: And alfo Diminution being alledged, it is J°*^«*'3- 
certified as the Original iq this Suit: And therefore the Judg- 
ment was reverfed. 

^e Ld. Sands tf»^ Swayne v. ScuUard and Dawby- 

TRefpafs was brought by the Plaintiffs againft the Defen- > Bwwnl. 
dants for an Entry into their Clofe : T>atvb/ had Judg- TVcfptfi. 
ment againft him by Nihil dibit i ScuUard pleaded to Iftue Non Venire fa- 
cuf^ upon which a Venire facias is awarded upon the Roll be- 5|^'-J!J^i^ 
twecn the Parties tarn ad triand Exitum quam ad inquirenS de - °*^° ^^^ 
dampnis^ and the Plaintiffs take thciv Veuire facias ad triani 
Exitum between the two Defendants and the two Plaintiffs, and 
the Hab\ Corp' t^ "Diftring' were accordingly; but' the Plaintiffe 
(knowing T>aiVby to be dead) took their Record* of Nifi priusi, 
againft Scullard only, and he is found guilty : And in Arreft of 
Judgment Ti^herton (hewed, tha^ the Ven. fac. was vitious, for 
there was no Iflfue to be tried between the Plaintiffs and T)atcby ; 
for Judgment being given on Nihil dicit againft T^awby^ the 
Writ ought to have made Mention only of the Mfue between the 
Plaintiffs arid ScuUard^ and to have been an Inquiry for Damages 
between the Plaintiffs and T)awby according to the Award upon 
the Roll, which is the Ground of the Pen. fac. And it was 
iikewife (hewn that the Jury have not done all that for which 
they were fumraoned, for they have given their Verdid only a- 
gainft ScuUard^ and.no Verdid at all againft or for ^awby; juft 
as if two Matters had been in IfTue, and they give a Verdi^ for" 
the one, and nothing for the other, it is ill for the whole. And 
that was the Opinion.of the whole Court prater Williams Juft. 
who relied on 9EI. 2)y. 260. b. Sir Jnt.Cooke and Wootons Cafe: 
Where in Partition againft two, oneconfelTed the Adion, and the 
other pleaded to IfTue, and yet the Ven. fac. was to try the If- 
fuc between the Plaintiftand the two Defendants, and by the 
Opinion it was amended. But Not a \ there is a Difference, tor no 

F f Damages 
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Damjtgcs are to be recovered in Partition ; but it is other- 
wife in Trefpafs : ThcTcforc in Cooke s Cafe the Court £aid, it 
was as if a mere Stranger to the Record had been named in the 
^ T^enire facias^ 

Holfworth "verfus Sir Stephen Proder. 

Cro.j«c.i88. \ VcrdiA was found for the Plaintiff at the Alfifes, and he 
Amcnc'incu. £^ prayed his Judgment; but in Arrtft of Judgment, Teher^ 
Yort * ^ tofi fliewcd that the 7)ijirw^aj was albr/m breve^ without an 
Indorfcmentj viz. Executio iftias breois^ dye. and without the 
Sheriffs Hand fet to it. And, per Cur\ it is a good Matter to 
* Cro. El. have a new Trial, for it * cannot be amended : And by the Sta- 
3j|o- tute of Tor1t the Sheriff ought to put his Name on the Back of 

vtdc^cro. the Writ, ^i^qd vide^ H.6. And the Jury being taken on this 
El. 4^6. 7)ijinfigas in pais^ they come in without any Warrant at allj 
S^not^bT" ^"^ ^^'^^' *^^ ^^^^ *^ m^Ae returnable in initio of this Mich. 
mended af- Tcrm {nifi JftJHc ad Jffijas prius ^nerint) and it was ob- 
term Trial jefted that the wholc lerm being but one Day, that the Court 
Scrt'^fc Ml might call in the Slicriff to amend it, yet it was anfwer d, that 
a TriaUt the Jury being part in paiSy the Tenure and Subllance of the 
^**'' Writ is paft, and that this Court cannot amend it, for that was 

to make the Trial good which was taken without Warrant, 
for now upon tlie Matter there was no Tiifiringas at all, and 
fo no Commiffion to the Jufticcs of Nifi prius to take it: But 
if the Trial bad been in Court this Terra, the Court might 
eaU in the Sheriff to amend it before the Verdi^ palTed, or af- 
ter in the fame Term; becaufe they fit by Patent, and not by 
Commifllon. Vide Rowland's Cafe, %Co.^i.b. Judgment re- 
t jBuift. verfed, becaufe the Sheriffs Name was not put to the t Ve- 
aao, nire facias y and yet the Jury was not taken on that Writ, but 

Noy II J. ^jjj t|jg T>iftringas which is a ftrongcr Cafe. 

ne Lord Mordant verfus Walden. 

Error on Af- Hr^HE Plaintiff flicwed that Lewes Lord Mordant the 
Suiot ^ Plaintiff's Father w^ feifed of the Manor of ©. and 
ccruiD 7. ^£ jj^^j.^ Lands, dyo in x). in Fce^ and in Confideration 
that the now Plaintiff with his Father SigiUaret quandam 
Jndentaram per quam the Lord Mordant barganizaret^ drc^ 
the faid Manor, and the faid Lands and Tenements in 2)» 
to the Defendant, the Defendant promifed to pay the Plain- 
tiff 100/. and ihewed in fa^o^ that the Plaintiff fuch a 
Day, &c. Sigiilh^it Indent warn pr£diiia^n\ yet the De- 
fcncatit had not paid the loo/. (^q. And upon Kou 4ffumpfit 
,2 pleaded 
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pleaded it was found for the Plaintiff, and he had Judgment 
accordingly in the Common Pleas,- but it was reverfed by 
Error for two Reafons : i. Becaule {dwerfa Terras & Tene- 
menta in D.) are incertain, and do not comprehend all the 
Lands in 2). therefore the Plaintiff ought to have (hewn ill 
Certain, and particularly what Lands were contained in the 
Indenture: As if a Man promifes to convey to 5^. S^ all the 
Lands defcendod to him from his Father, he ought to fliew in 
Specie (what Lands) and that they are (all). 2. The Plaintiff 
has not laid the Performance on his Part Certain and fuffici- , 
ently, becaufe {Indenturam pradiUafn) cannot be good be- vWciLcon." 
caufe {pr^diSiam) ought to refer to fome Certainty before, ^^lco„. p,. 
and nothing is certain before, ftor {quandam Indenturam) at whcrcCprai- 
firft is incertain; for it is all one as if he had faid {unam In- d«aVcfc" 
ienturam) and then the (prjedi^am) which follows could not labty.^" 
be good; for that is incertumper incertitis: But the Plaintiff 
ought to have fliewn in Certain^, that he had fcaled fiich an 
Indenture in Certain, per quam Letjoes Lord Mordant and the 
IPiainti^ barganizarent^ de Verba in Verhum^ protit it is laid in 
the Premiffes of the Declaration ; as if a Man promifes to exe- 
cute fl^i^oii^w /ir//?rrw/ o^^^^or/Vy^/ whereby he will become 
bound to y. S. in toot, in an Adion 6n this Promife, it is no 
Plea to fay, quod (fecit fcriptum obligai pradiUwn) becaufe 
IK) Bond in Certain was mentioned before; but if in this Cafe 
it had been a perfeA Indenture in Date^ in Nomination of the 
Parties, and Limitation of the Land, then it bad been good to 
fay, that he had fealed {lndent\ pntdiUam) becaufe by the 
Premiffes it appears to be a true and perfcft Indenture infa^o. 
But here it is but a pretended Indenture, ^od Nota. 

Paine'j Caji, 

N0TJ% per Williams Juftice, that*it was refolved by all » Bttlft.107, 
the Jultices of England in the Star-Chamber in the Cafe {Jj^ „^ 
of one Vaine of Middle fex^, vvho was fued there for Perjury Perjury m , 
in the Court of Requefts on his Dcpofition in a Cafe there de- ^^^^Jq 
pending, where the Convcyauce and Title of Land and Free- whwit ftall 
hold came in Qjieftion^ that this Perjury was not puniihable^ not be pu- 
for it is but a vain and idle Oath, and not a corrupt Oath, ^**horiry of 
becaufe the Court of Requefts have nothing to do with, nor that Courc. 
can examine Titles of Land, which are real, and are to be 
•difcuireid and determined in the King^s Courts. J^uod Nota. 



Tompfon 
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Tompfon ^erjiis Caller. 

I BrowDi. '' I "'HE Plaintiff declared on a Leafe made by Rohinfon and 

*3^v X Stem of a Mcffuage and 40 Acres of Land, in the Pariih 

Man'^fli.ll ^f Stone in the County of Stafford^ the Defendant imparled to 

plead in A- another Term, and then pleaded that within the Pariih of Stone 

wS^T ^^^^^ ^^^ 3 ^*'^^^ ^* ^' ^"^ ^* ^^^ becaufe the Plaintitf did not 
Rcfpondeas ^^^ ^^ which of the Vills the Land lay, he demanded Judgment 
Ouftcr. of the Bill, c^ qmd ob Caufam pradiU^ JBilla pradiU cajfetur: 
And the Plaintiff demurred upon the Plca^ and it was adjudged 
♦Lutw. 24. for the Plaintiff: For, i. The Defendant * cannot plead in A- 
Sa?K'"^'' batement of the Bill after an Imparlance, for he has admitted 
it to be good by his Entering into Defence, and by his Impar- 
lance. 2. The Matter of the Plea is not good, becaufe the De- 
fendant does not Ihew in which of the Vills the Melfuage and 
40 Acres lie ; and that he ought to do j for where a Man pleads 
in Abatement, he ought always to give the Plaintiff a better 
Writ* ^odNota. But, pertot' Cur\ this Plea does not go in 
Bar, but only a Refpondeat Oufter. And by Williams Jufk the 
t)ifference is, where the PlaintiflF demurs on a Plea in Abate- 
1 2 inft. 241. ment, and where he goes to Iflue upon it ; for if they f go to 
IfTue upon fuch Plea, and it is found againft the Defendant, it is 
peremptory, and he lofes the Land : But upon a Demurrer it is 
not peremptory, but only a Refpondeat Oufter. ^tfod Nota* 
Vide 22 H* 6. 55. b. Foxkys Caie, 5 Co. 1 11. 

Bromley ^erfm Littleton. 

DowJr!" TV/f ^^" ^^"^^^^^ *^^ ^^^^^ ^^ Gilbert Littleton^ recover^ 
iVx her Dower in the Common Pleas by Default, and had 
a Writ of Seifin to the Sheriff of Stafford^ and a Writ of In- 
quiry whether the Husband died feifed, and of what Eftate, 
whether in Fee or Fee-tail ; the Jury found, that the Husband 

* ' died feifed, but whether in Fee or in Tail, ignorant ; and . 

found the Value of the Land, dye. and quant tim tenipus 
eiabiti/r^ (JTC. whereupon Judgment was given, that flie fhould 
recover, (jfc. and her Damages to 60L And thereupon a Writ 
of Error was brought^ and after the Record removed, Mrs. 
Littleton the firfl Plaintiff died, wherefore the Plaintiff fued a 
Scire facias againft Sir Thomas Corntval^ Mrs. Littletons Ex- 
ecutor, againft whom two Nihils were returned, upon which 
the Plaintiff proceeded and afligned Errors, mz. that no Judg- 
ment ought to be to recover Damages, becaufe the Jury have 
not found any dying feifed of any Eflate of Inheritance in GiA 
bert according to the Purport of the Writ 5 for without a Dy- 

§ I Inft. 3i. ing $ feifed of fuch Eftate the Wife (hall not tave Damages,* 
2S4. p. ^^ ^^ ^^^ Husband aliens and retakes for Life, and dies, the 
Wife fliall h^vc Dower, but no Damages from this Dy- 
ing feifed, for it was only of th^ Freehold, And it was 
2 adjudged 
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Adjudged Error. Then the Doubt was, if by the Death of Mrs* Where Ex- 
Littleton the Writ of Error was not abated, and that a new J^^Se**^ 
Writ fliould be fued out againft the Executors? And, per Cuh Partict br 
fiam^ the Writ fliali not abate. And there is a Difference be- ^^^^ ^^ ^ 
tA^^n the Death of the Plaintiff, and the Death of the Defen- ft^Jit ia*^ 
dant ; in the firft Cafe it fliall * abate 2 R. 3. but not in the other Error. 
Cafe. And it was likewife held, that the Executors, by the ♦ v<At% 
Scire facias and two Nihils returned, which amount to a Gar- *Q^- 
niftiment, are made Parties to the Writ of Error well enough,- coSb/a^^ 
for becaufe the Damages in the firft Judgment are to go to the 44"* 
Executors, therefore they ought to be warned,- for although ^g ?^^* 
the Plaintiff in the Writ of Error, by the Death of Mrs. Lit- vide 2 Kcbl 
tkton is difcharg'd of the Title of Dower which lies on the JP4- 
Land, yet he is ftill to be eafed of the Damages, which 
ought to be againft the Executors, who are to be made Parties 
by this Means of the Scire facias. And feveral Precedents were 
ftiewn accordingly in perfonal Actions, where Damages are to i RoL Repn 
be recovered, and Error is fued, and the Defendant in Error dies, *3- 
his Executors have been made Parties to the firft Writ of Error by 
the Suit of the Scire facias. J2$wd Not a; per tot' Cur\ without 
Contradidion. 

Brinsby ^trjm Balgy. 

THE Plaintiff ftiewcd, that vvhereas flic was of a good Re- Wordi* 
putation and a pure Virgin^ and fought in Marriage by 
one T^unne^ dye. Dunne interrogavit the Defendant, why the 
Plaintitf" did not come to Church? The Defendant refpondendo 
dixit y It is no Marvel Jhe comes not to Churchy for it is thomht 
fhe is mth Child^ and I fear it is too true : Whereby ftie loft hes 
Marriage with the faid T)unne^ to her Damage, drc. Upon Non 
QtS pleaded it was found for the Plaintiff: But Teherton moved 
in Arreft of Judgment. 1. Becaufe the Plaintiff did not lliew, 
that the Defendant was Sciens of the Marriage between the 
Plaintiff and the faid T^unney nor doth it appear in the Declara- 
tion that the Words were fpoken malitiofe. 2. It appears by the 
Plaintiff's own Shewing^ 'that the Defendant had not any Inten- 
tion to flander the Plaintiff j for the Defendant's Words arofe 
not from himfclf but on a Queftion propounded by l^unne a 
third Perfon concerning the Plaintiff's not coming to Church, 
to which the Defendant anfwer'd; which Anfwer does not 
import any direft Slander, for her Honefty was not queftion'd, 
but Abfcnce from Church, which is collateral j and moreover 
the Defendant affirmed nothing precifely, but his T'hought and 
his Feary which imply that the Defendant rather wjj&'df Vidc3Bttlft. 
there toas no fuch Caufe : So that the Defendant s Words *'• 
depend merely upon an Ecclefiaftical Caufe, viz. ..her Ab- 
fcnce from Church : But if J. S. asks J. D. concerning a 
Robbery committed^ and J. T). anfwers, that he thinks the 

G g ^bbery 
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Robbery was committed by A. and he fears it is too true; it is a 
Slander i for the Inducement, viz, the Qucftion, is circa fuch a tem- 
poral and infamous Ad, as the Defendant by his Anfwer has de-; 
te<fted o{j4. wherefore it feems that A may have his Adion. S^od 
fuit concejfum fer totam Curidm^ prater Fenner. And Nil capiat per 
Billam enter'd. 

Winkworth ^verjiis Man^ 

1 Brownl. np HE PlaintifF declared on a Trefpafs in an Acre of Land in O: 

^'®- J X and abutted it Eaft^ tVeft^ North and South: Upon Kon Qd^ 

Cra Ja^. the Jury found the Defendant QtV in dimidio Acrce infrafcripf -^ and it 

183. * was moved in Arreft of Judgment, that upon the Matter no Tref- 

Whcre Vcr- pafs at all is found \ for there is no fuch Moiety bounded, as thd 

dift of the Plaintiff has declared, for the intire Acre is only bounded^ and the 

beS. Plaintiff confining his Trefpafs within certain Bounds, the Defen- 

Ejeameot. dant ought to be found a Trefpailer within thofe Bounds^ aliter it is 

Hub. fac. not good ^ and it is impoflible for the Moiety of the Acre to be within 

P°^* thofe Bounds, whether the Acre be taken in Length or Breadth, or 

.what Way foever : But per totam Curiam^ prater Fenner^ the Plaintitf 

fhalJ have Judgment ; for if the Plaintiff lays the Trefpafs in one 

Acre, and the Jury find it only in a Foot of that Acre, tt is good j 

And here they have found the Trefpafs in the Moiety of the Acre 

bounded, and that is fuflScient In this Aftion where Damages only 

are to be recovered ; but if it was in Ejeftment, the Vefdid had been 

ill^ for it is incertain in which Pan the Plaintiff fhall have his Habere 

facias PoffeJJionem. 



• Redhead wrfus Harpun 

NoyTi4. 'T^HE Plaintiff declarM, that 12 OSfob? Afino 2,, at Staines irt 
Afliimpfir. 'X MfddkfeXj there was a Communication between them about 
Buying 300 Ewes and 14 Rams^ and that the Defendant affirmed, 
and warranted and promifed them to be found, & tunc bene va^ 
kre 9/. per Score, and if they (hould not be of fuch VaJtie to 
the Plaintiff to be fold, the Defendant would make them worth 0A 
a Score in ready Money ^ yet the Defendant Sciens them not to be 
found, nor of fuch Value, fold them to the Plaintiff the fame Day 
for 150/. paid ibid'; yet the Plaintiff faid in FaJJo that 100 of the 
Ewes at the Time of the Bargain were rotten^ and died before 
24 March following of the Rottencfs, and the other 200 at the Time 
of the Bargain were not worth 9/. a Score, nor could be fold fof 
more than 4/. a Score, fo thfe Defendant had deceived him to his 
Damage 1 00 /. The Defendant faid that the Bargain was for JBwei 
and Rams then going in ff^ildmore In the Couhty of Lincoln, which 
were found and' tlx^th 9/. a Score, and might have been fold for that 
— ' 2 Price; 
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Price; and that he averr'd, upon which the PlaintifF demurred; and 
it was adjudged for the Plaintiff; for the Defendant has not an- 
fwer'd the Matter in the Declaration, viz. the Warranty and Pro- 
inife, which is the Caufe and Ground ^ of the Aftion, and the Dif- 
ceit laid to the Defendant's Charge, and that df Neceflity ought to 
be ttaverfed and denied by the Defendant. The Defendant's Plea is 
likewife idle and vain ; for the Agreement and Bargain for the Sheep^ 
being a Thing tranfitory and not local, it is not material where the 
iSheep were at the Time of the Bargain, whether in Lincolfjjbire or 
in Middkfexi and fo was the Opinion of the whole Court. 

Lathburjr and his Wife Admimjlratrix of William 
Ridges verfus Michael Humfry. 

InvEBT as Adminiftratrix on a Bond df forty Marks dated i^Apf" iBrownl.^jt 

\_J 39. made by the Defendant to the Inteftate: The Defendant ^tnirat^n. 

pleaded that Ridges the Inteftate i O^obr* i Jac' made his Will, and 

made the Defendant Bxecutor, and bequeathed the Bond and the 

Money therein contained to one Humfry the Defendant's Son, and 

died y after whofe Death the Defendant took upon him as Executor, 

and adminiftred feveral Goods of Kidges^ and that he is ready to a^ 

ver: Upon which Plea the Plaintiff demurr'd generally^ and it wa^ 

adjudged for the PlaintifiT, for the Defendant's Flea is not good 

without a Travcrfe that BJdges died Inteftate: For the Adion being Travcrfc of 

brought as Adminiftratrix^ and they declaring on a Dying Inteftate, J**® ^y^ng 

it is fuch a material Suppofal in the Declaration, that it being the j^i^^^fon. 

Ground of the Adion ought to be traverfed j as 9 i/. 6. 7. Debt a- 

gainft one as Adminiftrator of 7. and declared that J. died Inteftate, TheloalLpS^ 

the Defendant pleaded that J. made his Will, and made him Ex- ^• 

ccutor, and becaufe the Plaintiff declared that J. died Inteftate, it ^^^''fjgT* 

was held no Plea without a Traverfe of it. The fame Law ^7 H. 6. l\,/^. gp^. 

13. Debt againft one as Executor of A. The Defendant pleaded Cro-ELioi. 

that R. died Inteftate at fuch a Place, and held no Flea; for if the 

Plaintiff maintains that R. made the Defendant Executor, and the 

other fays that R. died Inteftate, that will not make an Iflue ^ and 

therefore the Defendant ought to traverfe, viz^ that R. died In* 

teftate, abfque boc^ that he made him Executor. And 4H 7. 13. a. 

this very Cafe in Queftion is adjudged, that fuch Plea in Bar \s not 

good, without a Traverfe, viz. to fay, abfque boc^ that Kidges died 

Inteftate. 3 H 7. 14. agrees. And this fer totam Curiae without 

Arguinent. 
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Andrew verjus Hundred' de Lewkner in Com* 

Oxon\ 



Cro. Jac 
187. 

Koy 125. 
Hue and 
Cry. 

Scac' Win- 
ron 19 B. f. 
Stat. 27 £L 



Comb. i60f 

TheConcla- 
fioD fliould 
be coDtra 
fornam 
Staturiy and 
not Statuto- 

tUUL 



THE Plaintiff declared on the Statute of Winton XiB. i. and 
ihewed that he had performed the Limitations and Ordinances 
in the Statute 27 El. and concluded contra fotmam Statuti pnsdiSij 
and the Iflue being found for the Plaintiff, it was alledged in Arteft 
of Judgment, that the Declaration was not good, becaufe he having 
declared on two Statutes, vi%. the Statute 13 £. i. and the Statute 
27 Elt%. he ought to have concluded contra formam Statutorum pr^-^ 
di3orum. But nm allocatur per totam Curiam^ becaufe the A6i\on in 
this Cafe is given and grounded only on the Statute 13 £. i. and 
the Statute 27 Eliz. is rather in Reftraint and Hindrance of the 
A6tion than otherwife^ for whereas before the Statute 27 Eliz, the 
Party might have had his Adion generally to have charged the Hun- 
dred on. any Robbery, now certain Circumftances are to be per- 
formed by the Statute 27 Eliz. before the Party (ball have his Ac- 
tion, and before he can charge the Hundred, viz. the taking of the 
Oath before a Juftice, that he was robbed, and that he does not know 
the Felons, iSc. So that the Statute 27 Eliz was made in Eafe of 
the Hundred, and not in Advantage of the Party robb'dj therefore 
it is fufiicient to conclude contra formam Statntij which (hall of Ne- 
ceffity have Reference to the Statute 13 -B. 1. which gives the Suit: 
And feveral Precedents were (hewn accordingly in 28 Eliz. & 35 jF- 
liz. And, per Curiam j if the Plaintiff* had concluded contra formam 
Sfatutonim^ it had not been good, becaufe the Statute 27 Eliz. doea 
not enable the Party to (lie. 



Arundell wrjiis Tie^ono. 



Aaiooonthe HpHE Plaintiff declared, that whereas he was of a good RepUta- 
^^«* JL tion, &c. free from 9%eft^ yet the Defendant at the general Sef- 

fions of the Peace, 6^r. held at fruro in Comitatu Cornubia ijan. 3. co^ 
ram ^oma St. Awyn ^Jobanne Arundel ^ Sociis fuis tunc 7(tfiiciariisy 
Ante 105. ^c. malitiofej i3c. qiiandam bittam Indiffamenti againft the Plaintiff 
Scribi fecit^ continen^ that the Plaintiff amongft others broke and en- 
tered the Houfe of A. and flole half a Bujhel oflVbeat ; and exhibited 
it to the faid Juftices ibii*^ who caufed it to be openly read, and 
delivered to the Grand Jury, and afterwards the Defendant at the (ame 
Time affirmed the Matter in the faid Bill contained to be true, whereby 
the Plaintiff is damnified, ^c. The Defendant pleaded an infuflicient 
Jultification, on which they were at Iffue, and it was found for the 
Plaintiff. And Telverton moved in Arreft of Judgment^ i. Becaufe 
it does not appear that the Juftices before whom the Indidment 
2 was 
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was preferred, were Jufticcs of Oyer artd Terminer, but only Juftices Where the 
of Peace, who could not arraign the Plaintiff and put him in any ^"^i^^-J ^^ 
Jeopardy : Who was anfwer'fl by the Court,, /that s>s this Cafe is, ou^h "10* b^e* 
the Declaration is good enough, for the FlaintiiF has laid it to bead (hewn, «nd 
generakm Seffionem^ which has fuch ftrong Intendment to carry this ^hcrc not 
Circumftance, that it was before Juftices, who had fufficient Autho- 
rity : And the rather, bccaufe in this Aftion their Authority cannot 
come in Queftion or Debate. Otherwife if it was on an Indidment, 
for there fuch general Stile had not been good, but their Authority 
ought to appear in Certain, becaufe the Party (hail be put to anfwei; 
to it. Then Telvertm moved, that the Plaintiff has not (hewn fuf- 
ficient Caufe of Adioif^ for the Defendant has done nothing but in 
a * Courfe of Juftice to prefer, an Indi&ment, and that is lawful; "4Cft.14.l1. 
for if Men (hould be puniflied for preferring Indidments^ it would 'l^oRcp. 
be a great Hindrance of Juftice: And, as 43 E. 3 — is, a Man (hall p^^^^ ,gg 
never be punifhed for bringing a falfe Adion; and the rather here^ 189. ' 
becaufe non conftat what was done on the Indiclment, whether the Mo. 820. 
Plaintift was acquitted or arraigned upon it, or not: And if nothing ^^^^^JJ-JT* 
was done upon the Indiftment, the Plaintiff will clear himfelf too J^cnt no 
foon, vi%. before the Faft tried, which will be inconvenient 9 qmd Caufe of Ac- 
fuit concejfum per tot am Curiam^ i3 nil capiat per Billam enter'd. lion till Trial 

St. John verfus Commyn. 

SAint John brought EjeSV firmds in the Common Pleas in Ireland Error in 
ort tne Leafe of R. G. againft Commyn^ and declared de Cajiro^ Ireland. 
ViUa 6? 'J'erYts de Kilbrougb in fuch a County ; and upon Iflhe pleaded, 
it was found for the Plaintiff, and he had Judgment there ^ upon 
which Commyn brought his Writ of Error in the King's Bench in 
Ireland^ and afligned for Error the Want of an Original, to which 
St. John rejoined and pleaded, that fuch a Day an Original Writ was 
delivered to fiich one, ^c. and concluded to the Country, and the 
Judgment Was reverfed there for Want of an Original: Whereupon 
St. John brought a Writ of Error of the Judgment of Reverfal in 
the "King's Bench here in England y and the Judgment given in the 
King's Bench in Ireland was reverfed here, becaufe the Matter was 
difcontinued ; for when the Plaintiff in the Writ of Error in Ireland 
afligned his Errors, and the Defendant there replied and concluded 
to the Country (where in Truth the Matter of his Plea fliould be 
tried by the Record, viz, whether the original Writ was delivered or Difconiinn- 
not, for that appears of Record) and then the Plaintiff in Error there ^?^^^^ ^^' 
did not reply or demur on the Defendant's Plea, the whole Matter 
was thereby difcontinued ; for there was no full Record of the Proceed- 
ings before the Juftices of the King's Bench there, becaufe the Plaintiff 

Hh had 
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had not rejoined t6 the Defendant's Bar there. And how it was 
moved to have the Record refnatided into Ireland with a Certificate 
of the Judges of their Reverfal here, to be made to the Juftices of 
the King^s Bench in Ireland^ that he who firft recover'd might have 
his Execution : For they ptetended that by the Reverfal of the Judg- 
ment in the King's Bench there, the firft Judgment in the Common 
Pleas there was affirmed; to wliich Tehertm anfwer'd, i. That the 
Record fliould not be remanded; fof although 3$ B. $. Error 83. is, 
that out of Ireland no mote (hall be certified than the Tranfcript, 
and according to that is 34 Aff^ yet the Law is not fo at this Day ; 
for the Writ of Error, which goes out of the Chancery here to xht 
King's Bench there, commands the Record tcf be ient; and the Re-» 
turn of the Juftices there does likbwife prove it, which is ^n b^c^ 
Verbaj Record mijpm : Alfo the Reafon why at firft the Tranfcrfpe 
Cro. Jtc is faid to be fent only, is for Fear it Ihoukl be deftroyed by the Sea 
W4- in the Carriage: But when fuch Fear is over by the fafe Arrival of 

A It f! ^^^ Record, and by the Entry of it in the Rolls here, then it ceafes 
fent feom to be a Record in Ireland^ and is a perfeft Record here, ^uod fait 
Ireland re- concejjktn per Oiriam ; and Mr. Man the Secondary Ihewed Frece-* 
naiot here, dents in 9H.6. that a Record fent out of Ireland remains here 9 
and fo of another Record in 32 H. 8. But if the Judgment had 
been reverfed on the Truth of the Matter, although the Judges here 
cannot award Execution, becauie they have no Officer that is fub- 
Cro.Cftr.512. }e£t to their Command, yet they (hall make a Mandate to the Chief. 
Jttftice there, that he fees Execution done; and that is the Courfe: 
^odfuit concejfum. Then Telverten and Mn Stephens moved to have 
a new Writ of Brror here of the firft Judgment in the Common 
R K. B. 22. Pleas there ; for although, as j; £. 2. Error 89. a Writ of Error can- 
^ not immediately be brought here of a Judgment in the Common 

Pleas there, but it ought to come here by Degrees, vi%. firft into the 
tCing^s Bench there, and then into the King's Bench here, becaufe 
fuch is the Ufage there, vet this Record being come by fuch De-^ 
grees into the Ring^s Bench here, it feems they may have, and the 
Court after great Debate granted that they (hould have, a new Writ 
euod coram nobis refidet^ de bene ejfc^ for the Reverfal here, as appears 
before, was upon a collateral Point, becaufe for Want of a Demurrer, 
* Cro, Car. or other Replication to the Defendant's Plea in the Writ of Error in 
^3" Ireland^ the whole Caufe was difcontinued ; for this Court perceived 

702. ^**' ^h^ ^^^ Error, viz. Want of an Original, to be Caufe fufficient to re- 
Ow. 1&, 19. verfe the firft Judgment in the Common Pleas there, as alfo for an- 
1 Show. gj8. other apparent Error in the Declaration, viz. that the A6iion is brought 
Sa^k?^* ^^* ^^ Or/?ro, V^Ua ^ terris in Kilborongh * without expreffing the Number 
QomhVi^. and Certainty of Acres, which isinfufircient; for i^on fuch general 
I Demaiid 
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Demand no Habere facias Pofp^JJimem can be awalrded aiid executed* 
^ttod Ncta bene. Per Curiam. 
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Cobb n^erfus Hunt. 

^^OBB fucd a Prohibition in the Commott Plea* agsiin^ HtinU tBrdWnl.91 
■ Parfon of D. ih Ken$^ aiid fuggefted a Modus decimandi as to ^^°'' ®" 

V^ Part 6£ the Tithes demanded againft him In the Spiritual ^ e tf? ' 
Court, and as to the Refidue fu^fted a Contract executed and per- Co(b aflcfled 
formed between him arid the ParK)n in Satisf^<%oi¥ of the Relidue^ and nocad- 
and becaufe he did nofc prove his Sdggeftibn within fix Months, Hunt ^p^^^Cr . 
the Parfon had a Confultation and Cofts aflcfled by the Court to {JSc Coftt 
50^; and Damages 505. which by the Statute i £L 6. (hall be ftallnotbe 
doubled ^ but in Truth there was no Judgment given to recover given for 
therhj viz. ideo ctmfideraf efi (piod recuperet) was omitted; yet Hmt ^^*"i°f , 
thinking that all was pcrfed, brought Debt in the Common Pleas suMcftion. ^ 
for the Cofts, ^r. and dedar'd on the whole Matter /irprii, and that Confuha- * 
Damages were aflefled, fwper quo tunc confideraf fuit quod reatperet^ tion. 
&C. and that the Cofts were not paid, per quod ASiQ accrevit^ ^c. ^^* 44J* 
and thefeupbn ht recovet'd againft Cbkb by Kon fumUnfbrmatus : And 
thereupon Cobb brought Etrdr tdm in Kecordb ^ Prciceffity iSc of the 
Prohibition, as of the Debjt for the Cofts j and afligned generally for 
Error, that the Judgment in the Common Pleas ftiould be for Cobb 
where it was for Hnnt. But Telverton alledged two Errors in Spe- 
cial. I. That there was no Judgment in the Prohibition to recover 
the Cofts, but only an Aiteifment of them, without more, which 
is not fufficient; for the Affeflment alone is but Matter of Office in 
the Court, but no Judgment of the Court that will bind, i^iod 
fuit conceffuM per tot dm Curiam, a. Errot, that no Cofts at all 
oOght to be alteflcd or adjudged in the Cafe fupra; becaufe the 
Prohibition is grounded as well on a Modus decimandi^ which 
wants Proof , as on a Contraft between the Parties, which does Antcioa, * 
not want t^foof^ and the SuggeftiOn being intire, and Part of it 
l^anting n6 PrOof^ they cannot give any Cofts at all 5 for that is , 
only where the Whole Matter in the Suggeftion wants Proof; fo 
the Joining of the Contfaft with the Manner of Tithing privileges 
the whole as to Cofts: But they may grant a Confultation as to Cro.EI.347. 

that 



120 Hill. S^ Jac. B. R. 

that Part of the Silggeftion of the Manner of the Tithing, and Sta- 
bit pro refidtto. ^od fait conceffum. So both the Judgments reverd:. 
i^od Not a. 

Sir Robert MillerV Cafe. 

Vnf fiS. QIR Robert jMiUer was Defendant in a Bill in the Star-chamber^ 
n^r^R '^^* ^^^ being examin'd on Interrogatories, the Plaintiff fuppofing 
DaliL 84, ^j^^ Yi^ j^j committed Perjury on his Examination procured him to 
3 loft. 166. be indided on the Statute 5 Eliz. and per totam Curiam^ he cannot 
be indided on the Statute, becaufe he is not Teftis^ but remains De« 
fendant yet, although it be upon Interrogatories, for if he confefib 
Matter againft himfelf upon the Interrogatories he fliall be con- 
demned. %(?i Nota. 

Markam verfus Molineux. 

iBrownl.99. ly^O^VrfffAff enter'd his Original in the Common Pleas againft 
Error on XV 1 Markam in an Adion oF Debt on a Bond, by the Name of 
WIm^ f vc- 7' Markam Alderman de D. and all the mean Procefs was continued 
rtlAdditionj againft him by the Name of Alderman ^ Markam appeared, and the 
of the De- / Plaintiff declared againft him by the Name of Markam de D. Efqairey 
fendant will and the Parties were afterwanls at Iffue, and it was found for the 
roake the plaintiff, and Judgment given; and it was now reverft for Error, be- 
neous. caufe ffofr conflat that this Markam is the fame Markam^ againft whom 

Salk. 6. the Original was entered, and the Procefs continued, but rather that 

he, is another Pei'fon by Reafon of the feveral Additions of Aiders 

many and Efquire. ^tod Nota. 

Fernely verJUs Fawfetc 



Cro. Jac. inJJw^/j' brought an Aftion on Afftmpfit againft Brome in the Court 

|03. r of - \ ~ / . 7 ^ 

c^lln^l^ Corpus cum Caufa iffued 19 Jiinii 3. out of the King*s Bench to appear 



*^?' A of Norwich^ and had Fawfett^ and J. S. for his Bail there ; a 



Caufa. before Popham Chief Juftice 9 Julii next at Norwich; afterwards 

Bail. a Procedendo iffued thefame 19 Junii^ notwithftanding the firft Writ, 

ft u'b^*f -^^^^^ 9 Julii took Bail at Norwich j and difcharg'd the Sheriffs 

charged not- ^^^^^ ^^ Brome; afterwards 20 Julii the Procedendo was delivered to 

vithftanding the Sheriffs of Norwich : They proceeded, and Judgment was given 

a ProcedcD- there againft Bromcy who brought Error in the King's Bench, and 

^^' the Judgment was affirmed, and after two Nibils againft the Party^ 

. the Plaintiff fued out a Scire facias againft Fawfett one of the Bail, 

who pleaded the Matter fnp^a^ and the Plaintiff replied and fhewed the 

Procedendo^ and fo a Demurrer upon that^ and it was adjudged that 

I • Fawfett 
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Fawfet tte Bail is difcharg'di for by the Taking of Bail by 
Tophawy the Bail in the inferior Court at Narmch is abfo^ 
lutcly difcharged; altho' the Bail takcrf by Tophaj/i was not 
filed in Court; for that could not be till Term; And altho* a 
Trocedendo iflfucd, which might have been a Superfedeas to the Procedendo, 
firft Habeas Corpus^ yet that not being delivered before 20 Juliii S"P«»'^cdcaj. 
which was after the Bail taken by 'Popham^ the Body of Brame vide Bro. 
was lawfully difcharg'd by the Bail taken at Norwidyi as if the Mainprife 
Body comes by Habeas Corpus^ and becaufe he cannot find good p^^ccdcnd 
Bail, the Judge commits the Party to the MarfliaJ, that diP ij!*^^ ^"^ 
charges the Bail. But they all agreed, that if the Procedendo ^^^' J*^- 
had been delivered to the Sheriffs before 9 Juliiy which was the '^^' 
Time in which "Popham took the Bail, then it had been a Su- 
perfedeas to the firft Writ, and then the Bail in the Court of 
Mormcb ihould ftand. 

Alhe verfus Doughty. 

THE Plaintiff {hewed that he and the Defendant, and fe- Affumpfif. 
veral other Tenants (Copyholders of the Manor of !D. J'nn'fal^'* 
in Norfolk) were Plaintiffs in Chancery againft R. Wood Lord Reqncft. ' • 
of the Manor to have their Fines m^da certain by Decree; ^**T^ ??^ 
and that in Confideration the Plaintiff at his Cofts and La- ghrtn^and 
bour ihould procure a Decree there for the Enjoyment of where noc. 
their Copyholds at^ a Fine certain, the Defendant promifed 
to pay the Plaintiff after fuch Decree obtained 3/. when he 
ihould bexequir'd. The Plaintiff ihewcd in Certain that he 
at his Cofts and Labour obtained the Decree accordingly, and 
licet the Plaintiff fuch a Day and Place requefted the Defen- 
dant to pay the 3/. yet he denied it, ^c. The Defendant 
pleaded Non Jjfumpftt^ and it was found againft him : And it 
was moved in Arreft of Judgment; 1. That the Requeft* was 
not well laid, for the Requcft, being Parcel of the Promife, 
ought to be alledgcd /// faUo^ and not by this Word licet ^ 
which is but argumentative, and not dire<aiyi but it was re- 
folved, that licet is a Word affirmative, and being conjoined 
with Time and Place certain, is as well iffuable as the Word 
in fa&o; as appears by Suckle/s Cafe Coiu\ and by feveral Plow. Com. 
Precedents in Court. 2. It was moved, that there. is naNo-. ^»7- b- 
tice laid to be given to the Defendant of the Decree in Chan^ 
eery, and the 3 /. dre to be given by the Defendant for and in 
Recompence of the Decree: But it was refoJved, in this Cafe 
no perfonal Notice is nccelfary to be given the Defendant of 
the Decree, becaufe it appears by the Declaration, that 
the Defendant was ono of the Plaintiffs in Chancery on ' 
the Suit, in which the Decree was granted; fo that he 
himfcif is Party to the Decree ; and it is not like the Cafe of 
Sn-eet and Wheeler htcly adjudged in this Court j for there 

1 i Wheeler 



IZZ 
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Poe. 168. IVbeeler promifed Street upon the Marriage of IVbeeki^s Son with 
denied. ^ Streets laughter, ad JMaritagium to give loo/. to the Son, the Par* 
per tot Cur . ^j^ intermarried, and Ulfeekr did not pay the lOo/. ^d ift Affumpfit 
brought by Street againft him, becaufe it did not appear hy the De- 
claration, that Wheeler had Notice of the Marriage, and.he being a 
Stranger to the Marriage could not pay looi. at the Marriage with* 
out having Notice of it, therefore there Street was barred : But in 
this Cafe the Defendant is Party to the fif ft Bill , and therefore 
might have as good and iull I^ottce of the Succe6 in the Suit, and 
Decree, as tlie Piaintitf bad: Wherefore Jodgment waf given for 
the Plaintiff: 



Lane metjUi Alexand^^r. 



Cr* Jac. 

i02. 

I BrownL 

140. 

Xjefiment. 

Trtverfc 

D»y. 



THE l^lainfiff declared on a Leafe made to him by Mdry flahieH 
for three Years : The Defendant faid, that the Land, &r. is 
Copyhold of the Manor of Fawkenham in Norfolk^ whereof Queen 
Eli%. was feifed in Fee, and long before the Leilbr had any XKing, 
vi%^ fuch a Day, i^c. by J. S. her Steward, at a Court, &c. granted 
the Land to the Defendant by Copy in Fee according to the Cu« 
ftom ; and fo juftified the Entry on the Plaintiffl The Phintiff* re^ 
plied and faid, that long before the Copy granted to the Defendant^ 
wz. at a Court of the Manor held fuch a Day, &c. yfnno A3 Eliz. 
the Queen by Copy, ^c. granted the Land to ^he Leflor tor Life 
according to the Cuftom, by Virtue whereof fhe entered and de-^ 
mifed to the Plaintiff, &r. The Defendant by Way of Rejoinder 
maintained his Bar, abfque boc^ that the Queen at the Court of the 
Manor hfj.& her Steward fuch a I^, &r. granted the Land to^ 
the Leilbr j and thereupon the Plaintiff demurred in Law generally. 
And Teherton moved, that the Traverfe was. good in fuch fpeciat 
Manner, of the Day and of the Steward, ^e. wherein the Diffe-* 
rence is where the A& done may be indifferently intended to be on 
one Day or another, there the Day Is not traverfable ; as in Cafe of^ 
a Feoffment by Deed fuch a Day, the Day of the Feoffment is notf 
traverfable, for it pafled by the Livery and not by the Deed^ and 
the Livery is the Subftance, and the Day but of Abundance, zo i?. 
4. 6. The fame Law of the Day in Trefpafs, the Day is not tYa«< 
verfable^ for although it be on another Day it is not material. But 
where a Man makes his Title by a fpeciat Kind of Convey-* 
mnce^ as in this Cafe the, Plaintiff makes bis Title by a Copyy 
there all that is contiuned in the Copy i^ material, and the Pany 
cannot depart from it, for .be cannot claim this Land by any ov 
ther Copy than that which is pleaded^ as 18 H 6. 14. in an Ac- 
tion againft J. S. for Taking his Servant , and declares that he 
by Deed retained his Servant the Monday in fuch af Weekf in 
fuch Cafe it is a good Flea for the Defendant co fay, that thtf 
4 Servanif 
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Senrant tiras ifcuin^d witH bito ihc Friday aft«r, abfque iwj tHst tfc* Wljcrc jh^ 
Plaintiff main'd him the Monday. Tlv? faipe Laj^, as it fcfems, of p^^*!*, 
tetteiis Patent^ the Day and Place «e travcrfablc,' ^eca4if« they are twcriiWii 
the fpecial Conveyance of the Pafty, ftom ^HicH he caiitiocde- and wtiero 
pan. Ic feems like^^ife he^e, that although the Day in iMs Cafe be noc- ^ . 
traverfed, yet on a general Demurref the Statute tS Elk. of De^ *'• " **• 
tnurrtts aids it, £ot the Day here Is hot of Subftan(re but of Form, 
But, per Mam Curiam^ the Day U not tfaverfable hercj but whether » M^- >*♦• 
the Oucen granted an elder C6p)^ to the Leftor of the Plaintiff be- ^"^ *♦'' 
fbre ttie Cot>y granted to the Defendant, fo the Traverfp uiould, bc| 
4bfquc bce^ quod Vomttfi Regina amcejfit mbdo & forma to the Leilbl 
ot the Plaintif. The fame Law in Cafe of Letters Fsitents beforej 
the Traverfe ihoold be, abfque bocj quod Dominus ReX conceffli inodo ^ 
forma^ and the Day artd Place docs not come in the Traverfe. Fcn^ 
j?^f Juftice contrary, for the Reafon given befyre by Tclvei'tofi. Ana 
alfo (by him knd the Chief Jultice])! it is aided by the Statute i^ E^ 
li%. for it is but Forth J for if the Jury find an elder Grant by the 
Qpeen to the l^nor of the Plaintiff, althdugh it be at another 
Court, it is fuitident^ and by Confequence the Day is not mate* 
tial in Subftance. J^fod Notd. Bjxt lyiUiams Juftice contrary. And 
by all, but FeMer^ adiudeed, that thfe. Traverfe is ill^' for the Jury 
are thereby bound to find a Copy on fbch a Pajr and. by f^cb Stew^ 
ard, which ought not to be: And alfd li U Mattef of Subftance nol 
Aided by SUtulet 6 £//»;. 

Carby ^efjks Bdice; 

"I^N EjeHmekt fijr aii Hoo^e in Londoftj on non cnV pleaded, the x bVowAI, 
1 ^ury found a Special VeM^^l, and the Cafe was.fuch: Tenant in i4i- . 
Tail of fcveral Nfeffuages in Lmdm 7 Jah. 44 Elm. bargained and EjfBa«*r. 
ibid thelD to J. S. and delivered the Deed off of the Lafnd : 8 Jan. 
the fame Teat Indjdnturej of Covenatits ^ere made to have a Com- 
jnon Retovety fuffer^d of.thofe Meffuages,. 9 Jan. afterwards a Writ 
of Righf was fiied in Lofidbft for thofe Meifuages return^le at a D>iy 
to come) af)d i6jdn. the fame Tea^, the Tenant in Tail made Li. 
♦cry of ^ifin to J. S. df orie Houfe in the Name of all, \fhcre fhlft 
bther Meffuages were iri Leafe for Tfar^, and. the Lelfees ocvei^ a<* 
iorned. The Queition ^a^, if the Mefluages^ patted by the B^eain and 
Sail, or by thcLivefy ? Afid i^,^as adjudged, that thej^ paflfed by the 
Bargain and Sale. And a Difference was taken by Tehertofi between 
feveral Conveyances, both execrittfry^ and Adhere one is executed im* 
mediately § as in Sir Rowland ^ Hdymr^sCzSc^ where leveral Lands * Poph. 95. 
ire^e gitren, granted, k^ed, bateiinedr and fold td ftvcfal foir Years, 2 And. aoi. 

the * ^^- J'5' ** 
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the LefTee was at Eledion, either to take by the Bargain on the Statute. 
27 H. 8. or by Demife at<hc Common Law. But it is otherwife, 
where the one is executed at firft; for there the other comes tod 
latC; as in this Cafe, by the very Delivery of the Bargain and Sale 
the Land it felf pafled by the Cuftom of London without Enrolment. 
Cfor, 'Nota^ the Cuftom was found in the Verdift) and fo much is 
expreifed by the Statute of Enrolments, which excepts LWw; then 
being executed, and the Conveyance perfeft by the Delivery of the 
Deed, without any Circumftance, the Livery of Scifin comes toQ 
late; for it is made to him who has the Inheritance of the Mefluage 
^tthe Time 3 and Fofleffion executed hinders PoflTeffion executory. 
As if a Bargain be of Land, and before Enrolment the Bargainee 
takes a Feoffment, that hinders the Enrolment, - becaufe the Taking 
of the Livery has deftroyed the Ufe which pafled by the Bargain. 
^(od fuit conceffum. Another Reafon was given^ ' becaufe it appears 
that the Intent of the Parties was to have the Land pafs by the Bar* 
gain, becaufe it was to make a perfeft Tenant to the Fr^r^, as 
appears by the Ads fubfequent, as the Indentures of Cov'eriants, the 
Bringing of the Writ of Right, tSc all which would be fruftrated, 
if the Livery of SeiGn (hould be effeftual : And when the A6t is in- 
difieretity it Ihall be taken neareft: to the Intent of the Parties^ as 
if a Man has a Manor, to which an Advowfon is appendant, 
and makes a Feoffment by Deed of the Manor cum petting and de- 
livers the Deed, but does not make Livery of Seifin j although the 
Deed perfeh fufficient to pafs the Advowion^ yet, becaufe the Party 
did not intend to pafs it in Grofs, but as appendant, if the Manor 
does not pafs, the Advowfon alone ^oes not pafs; as it was agreed 
14 Eliz. in * yindrrme^s Cafe, i^iod Nota. Per Mam Curiam. And 
Judgment given accordingly, that the Defendant^ who claimed un- 
der the Bargain, ihould enjoy the Land. 

Samford njerfus Cutcliffe- 

Covenant brought by the Heir in Reverfion againft the Executor 
of Tenant for Life for a Breach of Covenant in the Teftator in 
hot repairing the Houfe demifed ; the Defendant pleaded, that the , 
Teilator, Tenant for Life, died 19. Martih and that zz Martii con- 
cordaf €? agreaf fiiit inter the Plaintiff and Defendant, that the De- 
fendant ihould quietly depart and leave the Pofleflion to the Flaintiflf, 
and in Confideraf indcj the FlaintifF agreed to difcharge him from 
the Breach in nan reparando. And Ihewed that 25 Martii he qui- 
etly departed and left the Houfe to the Plaintiff; and fliewed an 
Execution of the Concord, as he fuppofed, and demanded Judg- 
ment fi A£iio: Upon which the Plaintiff demurred in Law. And 
it was adjudged for the Plaintiff; for, per Fenner^ the Con- 
cord is void, for there is not any Recompence, nor quid pro 
4 
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quo for the Plaintiff ^ for the Executor has not anv Interelft ih 
the Houfe after the Death of the Tenant for Lite, but only 
a Licence in Law, to enter and taj:e,away the Goods, &C. 
then the Accord, diat he (hall leave the Houfe, is to no Pur- 
pefe, becaufe he has no Intercfi in it And, hyT^herton and 
Crooks the Plea is not good ; becaufe the Time is incertain xA 
this Agreement, when he ihali depart, and altho' the Pefen^^ 
dant Aiews that he really departed within five Days aftei^ 
yet that will not aid the nrft Incertainty; for the Coficord i& 
the foundation of the Whole, which ought ta.be certain^ 
ipvheh it fliall be performed j therefore, by them, the Concord 
ought to have contained a certain Tin)f , in which the De- 
^ndant flibuld depart, if he would take Advantage of it. . An^ 
by Williams Juftice, it is not a good Concord as it is pleaded; 
for the Time being indefinite, when the Defendant ihould de- 
part, he ought to fliew a prefent Execution t)f it, viz. that 
he inftantly departed: As if a Man comes into a 3hop to buy, 
he ought inftantly to pay, othcrwife it is no Contrad exe- 
cuted. But all three, prdter Fenrier^ agreed, that if the l5e- 
fondant's Plea in the Time of the t)epart'ure from the Houfe 
had been certain, and executed acobrding to the certain A- 
greement, it had been good; becaufe altho' the Adion is^^^ • 
grounded on the Deed, yet it is only to recover Damages, ^a. ^ ^^^ 
And fo agrees with * Slakes Cafe, 6 Co. 43* h^ Noy no. 
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iCet Plaintiff as Adminiftrator of]. S. "verjus Life- 

IN Trover, after Verdid, and before the Day in Bank, the Trofcr. 
Defendant pleaded, that the Plaintiff, who brought the ^'jJl'^Q**" 
Adion as Adminiftrator of J. S. being cited in the Spiritual utien or 
Court, had per debit am Juris fwmam^ the Letters revoked, Adminiftrt- 
and Adminiftration committed to another. And, per Curiam^ vide fcpra * 
no Plea ; for it is a Matter only wherein the Defendant flutll 8;. 
be aided by Audita ^erela^ on the Letters of Adminiftration, ^^^ ^^^ 
and not by Plea 9 no more than in the Cafe of a Releafe, fjjc. ^ '* 
21^.7. 

Kk Bury; 
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Bary wrfas Wright. 

^EJR Witnefs^ Mtffreffy that he hath fhkn my Hair-chth : 
\ And per Cur\ Nil capiat per Sillam; for it is no dircft 
Affirnfuitibit to ehai^ hifti with the Stealing of it> no more 
pjjjj^g. than if he ftquld fay, Mtfirefs^jou will bear Witnefs that he 
hathjiole ligf Harfe^ for thereby the Party who fpeaks does 
not flandef the other, but leaves it to the Teftimony of others 
ifoi' the Proof of it; as if he fliauld fay, J. S. tvill prove you 
Jleie my liorfei thefc Words will not maintain an A^on. ^uoi 
Hot a. 

Strickland "verfas Thorpe. 

I Browni. ^TpJSbr/^ brdught Treipafs againft Strickland^ quare Claufum 
craT«c207. -**• -^^^^^f* &c. 20 Jiifiii Jnno J. With a Continuance till 
Error fc*° * 6 Notfenfbr after ^ upon Non cut a VerdiA was found for the 
Trcfpafi. p^intifl^ and Judgment given : But it was enter'd, JtGhil de 
ft&h^? F/«^ quia pardonatur. And upon Error, he afligned, Aat the 
tertLhitAon. Judgment ought to be Capiatur; becaufe by Reafoo of the 
i6,i7Car.a. j^jj^g»5 pardon by Parliament Juno 3. which pardons all C^ 
fences before 25 Septembr preceding, he alledg'd, that but 
part of the Trefpafs was pardon'd, viz. from 20 Junii to 
25 Septembr following; but that the Ttefpals from 2$ S^. 
tembr to 6 Kovembr is not pardon d ,• therefore as to that there 
ought to be a Capiatur. But, per Curiam^ the Judgment is 
well entered, for the firft Entry in Trefpafc being only Vi & 
I ^' 49- Armis-i that being pardorvd, all that depends upon it is par- 
don d, for the firft Entry only makes the 'JVefpais. It api)cars 
likewife by the Declaration, that the Continuance ot the 
Ttefpafs is hdt laid in the Entry, but only qmad depafturaf 
(^ Confumptionem herbdy which is added only to increafe Da- 
mages to the Party ; but not for the King's Pine. 

Oliver verfus Collins. 

t Browni. HT^HE Plaintiff brought Debt on the Statute for not fetting 



«.b. 



T 



J^-^ ^^ X forth of Tithes, and fliewed that he is Parfon of the 

s e!^" Parifti Church oiparva Lavar in Ootii EJfeXy and that the De- 
fendant had fo many Acres infra Taroch'de parva Lavar fown 
with Wheat, whereof the tenth fever'd from the nine Parts came 
to 28 A And fhewed that the Defendant apud parvam Lavar 
pr^diW took and carried away the Whea^ not fetting out the 
2 Tithes 
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Tithes contrary to the Statute, whereby he forfeited 6o7. 
which the Plaintitf demanded troble Value, c^c. to his Da- 
mage looL and on Nil debet it was found for the Plaintiff, 
and ailedg'd in Arreft o£ Judgmetit, i« Xhat the Statute was Ca Entr. 
mifrecited; for where the Plaintiff declares, ^fuod cum ^No- '^cu*' ^ 
m?Mbr z E' 6^ it was<?na^ed, dxc* it was faid, there is no oy.JJ'i.'lJ* 
fuch Statute, for the Parliament began i £. 6, and continued . 
per Trorogatignem till ^Nwemhr 2 E.6. So the Plaintiff is 
miftakeri in it. Sed nou allocatur i for looo Precedents are P'cccdcors,, 
contrary: And in Rcfoea of the conti^iual Ufe to lay the Sta- viKow!* 
tute in this Form as the Plaintiff has declar d, the Cowrt faid^ i4o* 
they would not alter it, for that would be to alter all the 
Judgments that were ever given in this Court. 2. It was olv 
jeded, that the Matter was miQried^ and there ought to be 
a new Trial, becaufe the Venire facias was depafoa lA'oar^ v^'*^^ ^u 
Where by their Pretence it ought to be from the Parifli d^ bcTomrhe 
par'oa JLa^ar: To which Teherton anfwer'd, that the Trial viii, «ixi 
was good, for l^ this Aftion no Tithes are demanded nor JJ^ITp^Sft^. 
recovered but the Defendant puniflied only for the Conteippt 4Lmc ^3. * * 
againft the Statute in not fetting forth his Tithe -^ and thi^ 
Wrong, which the Plaintiff complains of, is laid only in th^ 
Town of parva Lavar^ and not in the Parilh j fpr all th^ 
Places in the Declaration, where the Pariih is named, are but 
Conveyance to the AiSliony and not of the Subftance of itj b^ 
caufe that only is, where the Tort and Grievance to the 
Plaintiff arifes, which is only in parva Z,avar. Quodfuit con- 
ceffum pBr Curiam^ upon great Debate at ieveral Days; 
And Judgment was given for the Plaintiff. The like Judg- ^^'JjJ^"* 
inent between Barnard and Cofterdam in an Adion on the pleaded in 
fame Statute, for the laft Point of the Venue: Otiod Not a well BwrconfeOes 
adjudged in this Point: But in the Cafe oi Cojterdam, which jJ^J^^!*"" 
concerned the Earl of Klenrichard (with whom Teherton 
was Counfcl) it was refolved, that the Iffue being on the Cu- 
ilom of Tithing, which is found againft the Defendant, he 
fliall pay the Value expreft by the Plaintiff in his Declara- 
tion : Becaufe by the collateral Matter pleaded in Bar tfa« 
Declaration is confeffed in the Whole. 



Trin. 



iz8 



Aflainpfir. 
What fliall 
be a good 
Conudera- 

OOD* 



^"Tf*^ 



Trin. 6Jac. B.R. 

Pickas n;erjiis Guile. 

HE Plaintiff decjar'd, that the Defendant in Confide- 
ration the Plaintiff adtunc & ibidem at the Defendant's 
Rcqueft deliberavit to the Defendant four broad Cloths^ 
and two Packs and a half of Wool of the PlaintiflPs to the Va- 
lue 50/. promifed the fame broad Cloths and Packs of Wool 
to the Plaintiff upon Requeft to redeliver: The Plaintiff (aid 
in foSio that he did deliver them to the Defendant^ yet the 
Defendant had not, altho* he was fuch a Day, f^c. requeftcdj 
redeliver'd them: And on Non 4ffumpftt pleaded, it was found 
for the Plaintiff: And Teherton Ihewed in Arrcft of Judgment, 
that there is no Confideration laid in the Declaration to draw 
a Promife from the Defendant, for the Defendant had no Be- 
Aiitc 4. 50. nefit by the Cloths, dxc^ but nudam cuftott^ which is rather 
Cro.Ei.883. a Charge than a Benefit; fbr the Defendant could not ufe 
them J and therefore it is to be refembled to p £• 4. where 
Delivery of the Evidences to the true Owner is no Confidera* 
tron, for the Owner ought to have them of common Right 
^^d fidt conceffum per tut am Curiam. And Nil cdpiat pet 
Billam enter d. 

Croft n)erfas Walbanke* 

AN Adion is brought againft the Defendant as Adminiftratoi^ 
of 5- S. during the Minority of 2). and Iffue join d, and 
found for the Plaintiff; and alledged in Arreft of Judgment^ 
that the Declaration is not good, becauife non conftat^ whether 
2). be at the Time of the Adion under 1 7 Years, at which Time 
the Authority is determin d. But it was adjudged, that it need 
not be (hewn: i. Bccaufe the Plaintiff is a Stranger to the Power 
given the Defendant, and cannot know of what Age 7). the In* 
fant is. 2. Becaufe the Defendant by joining Iffue has admitted 
that his Power continues : For otherwiic the Exception taken by 
the Defendant (hould be pleaded by the Defendant in Difcharge 
of himfelf, for it lies properly in his Notice, and it is for his Be* 
nefit to alledge it. 

Burges and Dixon verfus Aflitok 

THE Defendant ^ Vicar of J. libell'd fevenilly. a- 
gainfl the Plaintiffs in the Spiritual Court for fmali 
Tithes, and alfo for Herbage, Wood, Milkj the Plain- 
tiJB^ joined in Prohibition, and furmiied for all (but 
2 for 
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for fraall Tithes) a Cuftom of Tithing. And, per iotam^^^^^^^ 
Curiam^ the Prohibition is not well broiight in both their onc'pSS 
Names i for the Suit below being upon feveral Libels, they tion. 
cannot join in a Prohibition, for the tortious Vexation of the ^!,'/'Ij. 
one does not extend to the other, no more than two can join Craj«c.647. 
in an Aftion for flanderous Words; as appears, 7)yer — ^uod ^^}^'i^i' 
Kota. Yet the Court did not grant any Confultatibn, becaufe ^^ *^*' 
the Matter being on a Cuftom triable by the Common Law, 
they of the Spiritual Court were juftly prohibited, though not 
in {uch due Form as they ought to be; and therefore they a- 
wardcd that the Plaintiffs ihould make feveral Declarations, 
and fo proceed as upon two Prohibitions. 

Kenrick njerfiis Pargiter. 

THE Defendant juftified the Taking of Cattle Damage- J^Browni. 
feafant, on Surmife of a Cuftom, that the Plaintiff be- croijacaoS. 
ing Lord, and enjoying the Place where, ^c. folely to him- Noy ijo. 
felf till Lammas'day^ after that Day it ihould be Common The'Sd 
for the Tenants, and the Plaintiff fliould put in but three maybeftioN 
Horfes, f^c. and becaufe the PlaintiflF after Lammas-ddy put in ^jj° "•^'^ 
more Cattle than three Horfes, drc* he took them Damage- ^1,^ ^ 
feafant, as he lawRilly might. And they were at MTue on the Commoncp 
Cuftom, and it was found againft the Plaintiff. And Teherton ^^^^•^ 
fhewed in Arreft of Judgment, that the Defendant could not Catde Da- 
take the Cattle Damage-feafant, for it appears the Defendant m«ge'fca. 
is but a Commoner, and it likewife appears that the Place "^* 
where, C^c. is the Plaintiffs Soil, and his Cattle cannot bo 
taken Damage-feafant in his own Soil j no more than the Te- 
nant can have Trefpafs againft the Lord Vi & Jrmis^ in Re- Lit. siO. 
fpeft of his Seigniory, as Lit. & $ H.7. are: But, per Curiam^ 484- 
the Matter of the Taking of the Cattle Damage-feafant will 
not come in Queftion, becaufe nothing is in lifue but the Cu« 
ilom, which is tried againft the Plaintiff. But if the Plaintiff 
would have taken Advantage of it, he ought to have demur- 
red i and although he had thereby confcfied the Cuftom, yet 
whether a Commoner might take the Lord's Cattle Damage- 
feafant had then properly come in Debate : And, by Fenner^ Co"- * R«i 
JVittiams and Crookcy fuch taking Damage-feafant is good ; ^^^* 
for by the Cuftom, the Lord is excluded from having but his 
Stint, and the Lord may well be ftinted, and the whole 
Vefture and Benefit of the Soil is to the Commoners, and they 
have no Remedy to preferve their Intereft in Feeding their 
Cattle but by taking the Lord*s Cattle that offend : And the 
Cuftom here has made the Lord as mere a Stranger as any other, 

L 1 and 
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♦ 9 Co. III. and the Cattle of a * Stranger clearly a Commoner may take Da- 

^ ftiage-feafant, 15 H 7, ^c. the Chief Juftice and Telverton doubted^ 

and that as the Tenants by Cuftom have gained a fole Feeding in th^ 

Lord's Land, fb they ought to alledge Cuftom and Ufage alfo to 

diftrain the Lord*s Cattle, and that had been good, ^lod Nota. 
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Ventres verfus Carter. 



AN A6lion of Covenant brought in a bafe Court, and Judgment 
given, there by JV/M dicit^ and in Error brought thereon, they 
afligned two Errors; i. That on the Writ of Inquiry of Damages, 
the Jury not appearing, they awarded an Habeas Corpora^ and upon 
that the Damages were found/ And adjudged Error, for the Law 
does not give any Habeas Corpora in fuch Cafe, but only where the 
principal Matter comes in Debate and in IlTuie ^ for if the Jury does 
not appear at the Day prefixt on the Writ of Inquiry of Damages^ 
there (hall iflue an Jlltas and Plures only, C^r. but not an Habeas 
Corp\ The fecond Error was, that the Judgment was Ideo videtar 
Cur\ And that was hkewifc adjudged Error; for it ought to be Id^o 
cofiJuierat\ i^c. for that alone is the Word of £fFe&, which imports 
the Judgment to be on great Advice: But ^videtur^ or liquefy or 
t coficejfutn is not good. And upoii this Word concejfum another Judg* 
ment given in Norwich was this Term reverfed. But Nota^ in Fad: 
the Words in this laft Cafe were, Ideo inconcejfum fuit, where it was 
faid by Davies of Lincolns-Inny that the Word in was void, and the 
Judgment good by the Word concejpim. But, per totam Curiam^ if 
concefftm had been a proper Word, inconcejfum had made the Judg« 
ment erroneous i for that is S^iafi non concejfum. S^od Not a. 
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BISSB made Katberine his Wife, and Jobn his Son (being but of 
the Age of one Year) Executors; JL only proved the Will, 
and married the Flaintifi^, and they brought Debt as Executor a- 
gainft the Defendant omitting John the Son: The Defendant 
pleaded in Abatement of the Bill, that John was made Execator 
with KatherinCj and is yet in full Life; not named,' &c. The 
Plaintiffs ]:eplied , that John was but of the Age of one Year, 
and that Katberine peeved the Will, and had Adminif^ration com* 
mitted Dwante minore ^atey and ihzt John is, and the Day of 
the Writ purchafed was, under feventeen Years. And there^ 
upon Telverton demurred; and it was adjudged for the Deftn- 
dant^ i^tod BiUa caffetur^ for both really are Executors, and ought 
4 • tQ 



Trin. 6 J AC. B. R. 13 c 

to be * named in the Aftio;i : And althotigh by the Adroiniftratioti * vide 
commicted Durante tninort ^ttate Ratherine had the full Power ^ yet }^^' *^ g- 
«he Infant ought to be named, for that affirms him td be Executor. ^ u™. 240/ 

Reps wrfus Bonh^iil* 

TH E Cafe was, a Feoffment was made of three Acres to A. dnd i ^rownl. 
B. to the Ufe of Kicbard Keps and Mary his Wife for their i,' ^^ ^.^ 
Lives, and afterwards to the firft, fecond , and third Son of the ^P^^ 
Body of Mary^ and afterwards to the Heirs of the Body of Mary 
by Richard to be begotten :. They had no Son , but a Daughtcif 
now Plaintiff; Richard levied a Fine of the Land, Mary died^^ 
the Plaintiff entered, ^nd the Defendant pleaded the Fine of R/- 
^hard. And adjudged that the Plaintiff" is not barred by the Fine ; 
for Richard had it but for Life, and the Eftate-tail was in the Wife 
only 5 by all the five Juftices; for they faid, that the Husband is 
named only to declare what Heir of the Body of the Wife Ihall in- 
herit, not every Heir, but fuch Heir only, as Richard her prefent 
Husband (hall beget; and if the Limitation had been to the'Heiri 
of the Body of the Wife by the Husband, and by J. S. begotten, the 
Inheritance would be only in the Wife; but yet it is by the later 
Words enlarged; for if (he has no Iflue by the Husband, if (he after- 
wards marries^. S. the Heir (he (hall have by him (hall inherit. And 
they all conceived, that the Inheritance is only in the Wife, becaufe 
the Word [Heir] which makes the Eftate of Inheritance, is annexed 
only to the Body of the Wife: But if it had been to the Heirs which What (h«tt 
the Husband (hould beget on the Body of the Wife, there it is a '^..•"*J*5^ 
Tail in both. 19 H. 6. 75. a. The fame Law, if it had been to the Jho,i ^ 
Heirs of the Body of the Wife, and of the Bcfdy of the Husband 
begotten, for the Word [Heir] is indifferently limited, ^arcy if 
it had been to the Heirs fuper Corpus of the Wife by the Husband be- 
gotten; for Teherton ufged that Cafe, and they feemed«o agree^ 
that it is a Tail in both: Then there is a fmall Difference betv(reen 
fuper Corpus and de Corporei Vide alfo Lit 82. b. and compare the 1 lot a& «^ 
Cafe there with this Cafe: and, as Telverton thought, Vt. is againft 
this prefent Opinion: Yet adjudged ut fupra by all without any 
Scruple. 

Edmonds verjiis Booth- 

BOotby Paffon of 5. in Stiffotky leafed all his Tithes of 200 Ac^es of Prohibition, 
Land, whereof Bjibbit was theii feifed, to him and his Wife, and 
the Heirs of Rabbity to the faid Rabbit by Indenture, Haben^ from 
Mkh* next to him and his Heirs during the Life of BfiOth: Rabbit died, 
«nd £. his Wife had thefe 200 Acres for her Jointure^ ffie jtiarrie^ 
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Fowler J ^ho dcmifed the 200 Acres to Edmonds the PJaintiflT, and 
the Heir of Kabbii eranted alfo to the PlaintifF the Tithes of thefe 
Acres at Will, and beiiig fued by Booth for Tithes in the Spiritual 
Court againft his own Leafe, he brought a Prohibition on the Mittter 
aforefaid; and upon Demurrer it was adjudged for the Defendant^ 
and that he fhould have a Confultation : Wherein the Point was, 
' whether the Leafe >%aJi void, i)ecauf6 it was to commence at a Day 
to come, and it was for Life ? And Fleming Chief Juftice, Fenner 
and iVtUiami conceived, that it is void \ for although Tithes are Spt* 
ritual, and are not extindi in the Land, yet in the Conveyance of 
them, they ought to follow the Nature of the Land, Rent or other 
Hereditaments, which being in ejfe^ as 8 H. 7. 3. is, cannot be granted 
to commence at a Day to come,' if an Eftate for Life be limited j; 
and as 21 H 6. 46. Tithes are always in ejfe. But by Telverton and 
Oooke contrary J for here th6 Leafe is made but of thofe Tithes, which 
fhould be due for the Land of which Kabbit was then Owner, fo 
that it does not enure by Way of Intereft, but by Way of Difcharge 
and Retainer, for Rabbit cannot have Tithes of his own Land ; and 
then a Difcharge may well commence at a Day to come, as to be 
difcharged from Suit to a Mill, or fuch like: But by the Chief Ju- 
ftice and IVillidmSj as the Leafe is pleaded, it cannot be taken to 
enure by Way of Difcharge; for the Plaintiff pleads , by Force 
whereof Kabbit was feifed of the Tithes to him and his Heirs for the 
Life of Booth : So that the Plaintiff having pleaded it by Way oif 
intereft, they as Judges cannot intend or conftrue it otherwife. 
And, by Eemng Chie? Juflice, this Leafe cannot enure by Wajr 
of Difcnarge, for there are no fiich Words in the Leafe; which 
proves it was not intended by the Parties to operate but bv Way of 
Interefl, and that was more beneficial for the Leflee; for it it fhould 
enure by Way of Difcharge only, it is fuch a Privilege annexed to 
the Land, as cannot be granted over; but if by Way of Intereft, it 
may well be granted over. And fo much appears alfo in this Cafe ^ 
for the Wife of Kabbit is Owner of the Land, but the Son takes 
upon him to be Owner of the Tithes, which cannot be, if the firffc 
Leafe had enur'd by Way of Difcharge: And Telverton inclined 
much thereto, that the Pleading of the Leafe, and of the Seifin by 
Force of the Leafe, was not good, i^od Nota. 
^ 4 
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Gomerfal ^erjm Aske Jldpiinifiratrix of her 

Husband, 

THte iPlaintirf' brought Etebt againft the Defendant as Adminiftra- i Brownl. 
trix of her Husband on two former Judgments given in two 1?J-. 
*A6Vions of Debt againft the Ihteftate, and (hewed the Recoveries: ^^^ 
The Defendant pleaded, that the Inteftate entered into a Recog- 
tiifance Anno 35 Eli%. in Chancery to Sir Hugh hethel^ and ftiewed 
that after the Judgments obtained by the Plaintiff, Sii* ^Hugb had 
Tudgmeht .againft the Inteftate dn the Recognifanct, and that (he 
nad not Aflets to fatisfy the Plaintiff of the Goods of the Inteftate 
ukrd bona onerabilia to the Judgment on the Recognifance : And 
thereupon the Pfaintiflf demurred. Aod, by Fentter and WiUiams,^^^^^ ^. 
Juftices, the Plea in fiar is good; for alchbugh the Plaintiff's Judg- bcntftauSi 
ments in His Adi6ns arc prior to Sir Htigb Bethel* s Judgment, yet the a Bah 
Plaintiff by this Adibn dofes not demand Execution of the firft Judg- 
ihents, but only demands hii Debt recorded 5 for this Aftion is an 
Original, and ih the fame Coutfe, as if he had demanded the Debt 
on the firft Bond&. Sd that, fofafmueh as the Plaintiff has not fued 
bis Scire facias to execute the firft Judgments, but has brought his 
new Original, the Plea is as w^ll allowable here, as if it bad been 
upon the Bonds themfelyes. Fleming Chief Juftice and TehertoA 
contrary : For this Plea had not been good by the Inteftate him- 
felf, arid the Executor or Adminlftrator does but reprefent his Per- 
foh ; and alfo this Plea is not good, but in E^cufe of a Devafiavit 5 
and they conceived that Paymdit iri Pais to the Plaiiitiff bad been a 
good Bar again(l Sir Hngh^ becaufe it trenched to the Satisfaftion of^ 
a Judgment ort Retord, which iis equal in Nature with Sir Hugb'i 
Judgment. And tlicy were likewift of Opinion, that this Aftion is 
in Nature of a Scire facinsj for he demands the Debt in another 
Courfe than it was originally ; for the Debt which wa$ on a Matter 
of Writing, is now by the Judgment become a Debt of Record, and 
of lb high a Nature, that, pending the Judgment in its Fbrce, he * q^ jgj^ 
* cannot refort to have an Adion on the Bond : i^iod vide adjudg'd ^08. 
in Hi^en^s Cafe, -6 Co. 44.. h. Crooke Juftice doubted: Thereforej Mo. 54 j. 
becaule the Defendant was dead, the Court would not refolve. Pf' '^' ^^^' 



... ♦ 

, Bettifwortli wrjus C^mpidri. 

THE Plaintiff, as Executor of J. his Father, declaimed Againft AffampCc* 
the Defendant, that whereas there was a Communication and 
Agreement, that the Defendant fhbuld have all the Iron made in 
fuch a Furnace, paying fecundum Katam of 40 5. per Ton, and that 
the Teftator ajpimplsffbf to the Defendant, that he Ihould have 

'Mm all 
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all thfc Iron made in that Furnace, in Confideratiohe inde the 
Defendant proraifed the Teftator to pay jecukdum Ratam a- 
forefaid ; and llicwed that the t)efendant had had fo many Tons 
and fo many Pounds of Iron, which amounted, according to the 
Rate aforefaid, to fo much Money j and confeffcd S&tisfadion 
of Part, and 119/. to be arrear and not paid to the Teftator 
or the Plaintiff, The Defendant pleaded Payment, and Iflue 
thereon, which was found againft the Defendant, to the Damage 
of 200/. And it was fliewn in Arrcft of Judgment, that the 
Plaintiff has not fliewn the Confideration was performed on 
his Part, for the Defendant was induced to make the Promife 
in Hopes and in Confideration that he fliould have all the Iron 
made there, and the Plaintifif has not averred, that the Iron 
delivered was all; as 1$ H.7. & 6 E. ^ A Man is bound to 
enfeoff 5* S. bf all the Land dcfcended from his Father; it is 
tio Plea, that he has eijfeoffed J.S. of 100 Acres defccnded, 
without an Averment that thole. 100 Acres are all that dc- 
fcended. To which it was anfwer'd by the Court, that the 
Cro. ti. 543. Confideration ex parte Ouerentis was not, that Defendant 
Promife •- flwuld have all the Iron jbut that the Teftator promifed that 
gainft Pro- the Defendant fhould have all the Iron ; fo that the Cbnfidera- 
ri!5 c*r *^^" ^" each Part was the mutual Promife the one to the or 
§^tjo^° *' ther; and altbo* the Teftator is now dead, ^whereby the De- 
fendant cannot have tfn A&ion againft the Plaintiff as Executor 
on the Teftator^s Breach, yet the Promife ex Tarte of the De- 
fendant qontinues. 7. It was objeded, that the Defendant pro*^ 
mifed to pay for every Ton 40/. and the Plaintiff demands 
for Pounds and Sows of Iron, which is not within the Promife^ 
To which it was anfwer'd by the Court, that the Promife was 
to pay fecundum Ratam^ and a Ton amounting to 40 j. the 
Defendant muft pay for Pounds and Sows according to thd 
Rate, computing how many Pounds or Sows will make a Ton ; 
and Judgment was given accordingly for the Plainti£ 
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ScaddingV Cafe. 

. Nov 131. ' A K Habeas Corpus iffued out of the King's Bench to 
pus. ^"^ /\ ^^^^ ^^® ^^^y ^^ ^"^ Scadding committed to the 
-L X. Marihalfea by Sii^ Thof/ias Crompton Judge of the 
Admiralty: And upon the Return of it, the Caufe ap- 
peared to be, for aiding and abetting one Exon^ who was 
I indiiftcd 
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indidcd for Piracy, to cfcapc out of Prifoh, and aflifting him Admiralry. ' 
with Ropes and other Engines to break the Prifon and cfcape. rifdialoi?" 
And, per tota^n Curiajii^ altho* the whole Fad conimittcd by CrcEL^Sj. 
Scadding be upon the Land, and within the Body of the County; 
yet, becaufe it depends on the Piracy committed by Exon^ 
with which the Temporal Judges have nothing to do^ but it is 
delegated by Parliament to the Admiral to try, in Niturc of 
a Felony, for this Rcafon they remanded the Prifoner; for it is Cro.jAc.2^9. ^ 
^uafi an Acceflbry to the firft Piracy, and determinable by the 
Admiral : As if a Sentence be given in the Court of Adrniralty 
for a marine Caufe, the Execution of this Sentence, either for 
the Body or for the Goods of the Party condemned, extends 
throujghout the whole Realm to the Court of Admiralty, be- 
caufe it depends on the principal and fii-tt Sentence, ^tdod cide 
I9li.6. <^d Not a. "Per Curiam. 

Appleton verfus Doily. 

APpletou, as Esiecutor of one Jppleton^ brought Debt a- i Brownj. 
gainft T>oily for Arrears of feverai Rents, as well Copy- j^® ,;, ^^ ^^^^ 
hold Rents, as Free Rents^ belonging to the Manor of !D. 31 h. 8. 
whereof the Teftator was feifed and died feifed, and the Rents ^^^ ^^ 
not p:iid to hvm in his Life-time, whereby they belongM to the Feoffment. 
Plaintiflfas Executor; and the Defendant, altho* requir'd^ had Livery, 
not paid, contra formam Statuti j^iH.S. and, per Curiam; Attornment. 
i. Th6 Adion does not lie for the Copy Rents, for the Sta- 
tute 3 2 //^. 8. does not extend to them, but only to Rents out 
of free Land. 2. It does not lie for the free Rents, becaufe the 
Plaintiff has not declared, that the Defendant attorned to the 
Teftator in his Life-time; and altho^ in Pleading, it is good to 1 Co.«2.b. 
' alledge a Feoffment of a Manor, without ple/iding any Livery^ ^^^ ^*- ♦^*- 
or any Attornment of the Tenants, yet when the Rent of any 
Freeholder comes in Debate, both the Owner of the Manor, and 
his Executor who demands it ought to cofivcy a Privity, be- 
tween the Tenant and the Loird, which muft be by Attornment, 
for the Rents and Services do not veft without Attornment. 
^d Not a. 

Peirfon wrjus Pounteys. 

THE Plaintiff, as Executor of Nicholas Teirfon brought \^^^^^^' 
Debt againft John Tounteys of jCondon Merchant, qitod oVbt, 
reddat ei 303 1. 12 s. pro eo quod cum the Defendant 8 Ottobi 
I ^98. at Ijondon^ (^c* per Billam fuam^ (^c. cognovit fe de- 
bere to the Teftator 15 18 Florence Polifti) which tunc a- 
mounted to 303 /. 12/. to be paid to the Teftator ad 

So/utiouem 
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Candlcroat Soktionem Fefii Purificatitmis, &c. vqcaf Candlemas-day next follow* 

• Pjy"^^"' ingi and to that Payment bound himfelf by the fame Bill: And the 

MSchTnw^ Plaintiff infaao dicit^ quodpr^^ Sohaiones diSi Fefii Purificationifs Sc. 

20 Fcbr. next after the making of the Bill, fuernnt fecundum Ufum Mercator* 

Averircnt. 20 Febr* 1598. yet the Defendant had riot paid, I3c. the 151 8 FIo- 

of whac rencc Polifh, or the 303/. lis. to the Teftator, nor to the Plaintiff, 

Judges wHI ^^' To this the Defendant pleaded Non eftfaaum^ and it was found 

take Notice, againft him. And it was moved in Arreft of Judgment, that the 

Florence Po- Declaration is not good. i. Becaufe the Payment of Candlemas is 

^d b^^ih*"^ not known in our Law, quid iffteWgitur by it: But rt(ns alhcatuvy for 

Nanus 0/ ^^^^j which prima fade is unknown in ordinary Intendment, is aided 

Engiifli Mo- and manifefted by the Averment in the Declaration, that fuch Pay«^ 

<icy. ment among Merchants is knoi^n for the 20 Fekr\ and the Judges 

ought to take Notice of that which is ufed ainongft Merchants, %r 

the Maintenance of Traffick^ and the rscther, becflufe the Defendant 

does not deny it, but pleads Non eft faffam^ whereby he confeffes the 

Declaration to be true in fucH Averment. 2. It was objeded, that 

as this Cafe is, the Ufe of Merchants is not material, becaufe the 

Teftator, for any Thing that appears, was no Merchant. But ttats 

, allocatur y becaufe it appears, that the Defendant, who bound himfelf 

to the Payment, was a Merchant, and the Teftator muft take the 

Bill as the Defendant will make it; and it feems that he chofe io 

make Payments according to the Ufe among Merchants, and not ac* 

cording to the ordinary Intercourfe between Party and Party. I^tod 

ifota. Pet Mam Curiam. Telverton of Counfel with the Defendant. 



Dromant verfus Weftofen 

Words. 'TpHE l)efendant fpoke thefe Wdfds 6f the Plaintrff; Uromanfs 
jL Wife (innuendo axorem of the Plaintiff) picked 5s. 6d.out of 
H. Davie'j IVife^s Pdeket^ and ber Husband (innttendo the Plaintiff) 
was confenting to the fame. And Judgment was given in the Com- 
mon Pleas for the Plaintiff, and aHb affirmed on a Writ of Error f 
fo/ the firft Words laid to the Piaintiff*s Wife's Charge arc flande-* 
roiis j for to pick a Pockety ^c. is in common Phrafe taken in pejori 
Senfu^ and all one with Stealings efpecially as this Cafe is ^ for (he is' 
chaf ged liot only to pick a Pockety but to take 5 s, 6 d. out of it, which 
greatly ^riforces the Slander^ and being flanderous to" the Wife, fo it 
is like^ife to the Husband, who is Plaintiff^ becaufe he is charge(l 
to. be confenting to the fame^ which imports that he animated and a-> 
betted his Wife in ber evil Conrfesj and in ber Pickif^ and Stealing. 
J^iod Nota. YcUcvton pro %m\ 



Talbot 
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Talbot 'Oerfus Godbblt. 

GOdbolt 28 EU%. feaJed a Bill in fuch Form : Memofand' that 1 1 Brdwnl^ 
have rtceinid £jf Edward Talbot (who was the Plaintiff's Tcfta- '03. 
tor) to the Ufe of my Mafier Mr. Serjeant Gaudy the Sum of^o 1. to be JjJ^^Jf ^J^^; 
paid at Michaelmas foiowing. In Debt on this Bill the PlaintifF de- What Word^ 
clared verbatim as the Bill was, and demanded the 40/. and the De- in aBiliihall 
fendant demurred: And his Pretence was, he fijppofed, that he re- ^■"'6® * . 
ceived it but as Servant to another's Ufe, and fo was not to be M*^*°*^?Wt 
charged as principal Debtor j for the Bill is but a Teftimony of the 
Receipt, as i H 6. 6^ 2 H. 6. in Account, an Indenture teftifying 
the Receipt under his Sed does not alter the Nature of the firft Ac- 
count. But it was adjudged for the Plaintiff} for although the Pre- 
miilfes of the Bill mention the Receipt to another's Ufe, yet in the . ^ , . 
laft Claufe of Repayment it docs not fay, to be repaid by bis Mafier^^ Vi<fc J fc |J 
for then it had not charged him. But the Claufe is general (Jo he ^^' ^ 
paid") which muftof ^eceffity bihd him who fealedj for otherwife 
the Party would lofe his Debt, fot* iie has no Remedy againfi Ser- 
jeant Gaudy : And therefore the Debt appearing to be due, it fhall 
be cotiftrued ftrongly to go in SarisfaAion of the due Debt, i^od 
Notdi YeUtnonpi^^er. 

Alexander ^&Jus Lafie. tVeft nJerfis Lane, 



ALexander brought Del)t on d Bond of 46 /. agaiihft Lane as Ex- i Brown^i 
ecutor of P. The Defendant pleaded , that P. in his Life- i^5- 
time was indebted to him in 40 /. juft Debt, and that Gobds to the Executor do' 
Value of 10/. came to the Defendant's Hands, which he retained (bmortcWnt 
towards the Satisfaction of his own Debt ^ and averred, that nuBa ^^^f^t 
bona plura above Goods to the Value of 10/. caime ,to the Defen- ^*«»"^^ 
dant's Hands to be'adminifler'd, ^c. The Plaintiff replied, and 
Ihewed that the Defendant is Eiiecutor de^fon Sort to P. iB quod babet 
miilta alia bona of P. adminifiran^ apud S. in the fame County of 
Norfolk^ and concluded, ^ hoc paratus eft verificarc^ &e. The De- 
fendant rejoined, and demanded Judgment, if the Plaintiff (hould be 
received to fay, tKat the Defendant is Bxecutor de fon forty foraf- 
much as by the Declaration he has affirmed him to be Extcutor* Se- 
ftamenti; and thereupon the Plaintiff demurred in Law. And as to 
the Matter in Law the whole Court was with the Plaintiff; for he 
may well reply, that the Defendant is Executor de fon Jort^ not- 
withflanding the Declaration ; * for there is no other Form of De- * i MotJl 
daration, as it is adjudged in Coulters Cafe 5 Kep. foL 3or. But, per *^^' 
tof Cur\ the whole Plea is difcontinued ; for the Defendant having 
pleaded as to Goods to the Value of 10 1, which he retained for a 
Debt, and that he had not plura bona admmiftranit^ that is an Offer 

Ntt (pT 
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Where an of a good Ifluc; then when the Plaintiff replies, that he has plura 
illConclu- ^^^^ ^^^ 3nd concludes, 6? hoc paratus eft yerificare^ it is not 
Plot difton- g^^^ > ^^^ '^^ ought to have faid, £? ib(}f petit quod inqniraf per Pa- 
tinucf the triain ^ for now there is a Surplufage of Goods denied by the Dc- 
Wholc. fendant, and ufged by the Plaintiff, which ought to come in If- 
judgmenton f^^^ ^^^ cannot by tleafon of the ill Conclufion. But in the lame 
Lnfcff^ Term between IVeft Plaintiff, and Lane Defendant, where IVeft de- 
norwich- oianded but 4/. Debt againft Lane as £xecutor, ta fitpra; and all the 
ftanding the Refidue of the Plea was, ttf fupra^ Judgment was given for the 
iU Plea of Plaintiff, becaufe the Defendant had confefled Goods in his Hands 
^ Chk'^EI. ^^ ^^ Value of 10/. which is more than the Debt demanded; and 
650. . * therefore forafmuch as by Judgmeiit in Law an Executor de fon 
Mo. 527* fort * cannot retain to pay himfeif, altho' the other Proceedings 
5 1^^^'^' in the Plea are ill, yet all that is out of the f Cafe, and Judgmoit 
t The Ori- ^^ ^ P"^^^ ^ ^^ Defendant's Confeffion, and fo it was. ^tod 
ginal is hon Nota. Telvertm o£ Couxt&l pro ^rente. 
de liver. 



Grene ^erjhs Edett* 

1 Brovnl. "TxEBT on a Bond of ^too/. dai^ 3 Septembf" t Jac^ rfic Gondii 
104. JL/*tion was, that if the Defendant 4 Septembt' jfmtez. paid 100/. 

^^^' to 5^. S. at fuch a Place, and alfo faved the Plaintiff harmlefs from 

any Suit, &c. which might be brought againft him by Reafon of the 
Bond in which the PJaintiff, as Surety for the Defendant, Stat obli^ 
gaf to the faid J, S. that then, iSc. The Defendant pleaded that 
well and true it is, that he per fcrtptnm fuim obligat* gerens Daf 3 Sep^ 
tembf" ^Jad* acknowledged himfeif bound in 200/. to the Plaintiff: 
But he further faid, tliat the (aid Bond was not deliver'd as the De- 
fendant's Deed till 17 Septcm* Anno 2. and that then fnit prima deli^ 
Primo d«]i- berat\ ^nd pleaded further, that he had faved the Plaintiff harm- 
bcrat*, where Hs, £^f. upon which the Plaintiff demurred. And it was adjudged 
"^•*^ •» for the Plaintiff: For the Bond in the Declaration is not anfwer'd j 
E^bour a for the Plaintiff fuppofcs in Faft that the Dfcfendafit was bound to 
Tmvcrfe. hvca^ &c. per fcriptum obligaf bearing Date the fame Day, €^r. 
which is intended a perfed Bond at that Day which the Plaintiff has 
declared ^ then for the Defendant to fay, that it was firft deliberaf 
1 7 Septembf jinvo 2. which is a Year after, is but by Way of Argu- 
ment and ill, without taking a Traverfe, that it was made 3 .ftp- 
undyr^ I Jac. 2. As the Defendant has pleaded, he has made Part 
of the Condition idle and vain ; for where by the Bond expreft 
in the Declaration there is a X^ndition annexed for Payment of 
100/. at a Day ro come, vi%> 4 Septembr" Anno 2, now the De- 
fendant has made the Day of Payment paft before lie fuppofes 
the Bond to be deliver'd, which tolls in a Manner the Effect 
of the Plaintiff ';i Suit. And if the Condition had not ftood^ 
on two Branches, but on one only, and the Defendant would 
3 plead 
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plead the Delivery after the Condition ioipoflible to be performed, 
then is the Bond become (ingle for the whole 200 A ^wd Ncta. P^r 
taam Cttfiam. Telvertou of Counfel pro ^icr\ 



Pineombe verjiis Rudge. 

RUdge demifed the Manor of D. to Hu^jt for Twenty-one Years; Nojr rji; 
and afterwards by the Words, dedi, cofjceji^ ditniji y adfirmam ^^!^* ?• . ♦ 
ttadidi^ demifed the fame Manor to the Plaintiff for Life, who en- ^^^^^^^ ^ 
tcr*d, and was oufied by Hunt the firft Termor; upon which he 
brought Covenant, and fuppofed the Breach, forafmuch as Hunt had 
expelled him.' To which the Defendant pleaded, that before this 
Writ purchafed, the Plaintiff on the fame Covenant had brought 
Warrantia Charts againft him in the Common Pleas, which yet de- WarrantJi 
pends, and demanded Judgment if, the IVarrantia Cbartde indif- Chart* dc- 
cuffed, the Plaintiff ftould have thi^Aftion? tJpon which the Plain- P^pj^a^/* 
tiff demurred, and it W2ls adjudged for him. Fof, i. It was held, covcnani; 
that the Bar is not good ; for an Adion of Covenant and a IVar- 
rantia Cbart4e art m ftveral Natures, Wit one is real, •yfe. the 
Warranty of Charters, and by that he (hall bind the Land it feU, 
iKrhich the Leflbt has at the Time of the Judgment ; the other is 
{)er{bnal, fciF the Covenant , apd by that he ihall only have Da* 
xnages. Then it was moved that the Dedaratioh was not good, 
becaufe it appears that the Plaintiff is Teiiant for Life, and Tenant ^^ ^y^^^ ^^ 
for Life fliali not have Covenant on a Warranty in Law, but only viQion Lct 
f>a a fpecial Covenant, as- 26 H. 6. Qyvenant to. To which it was ^^^ for Life 
anfwer'd, that the Difference is, where the whole Eftate for Life J^^^J]*^^ 
is evided, and where only the Pofleffion for a Time ; fi)r if a Stranger 
enters without Title, be it a Term or a Freehold, no Covenant lies 
by z6 H. 8. 3. ^ ii H 6. But if the whole Eftate for Life be e- 
victed under the Title of the Leffor, the Leflee fhall not hs&ve Cove-^ 
fiant, for thereby he is to recover only Damage!, which are per* 
fonal, which are no Reoompenee for the Lofs of the Freehold. But 
in the Principal Cafe a Term fof Twenty-one Yeari is only evifted, 
and the Leflee who is Plaintiff continues feifed of the Ff'eehold; and 
therefore, becaufe it is but a, Chattel that is evi6led, the FUintiff by 
this Adtion of Covenant may have full Satisfadtion. Arid the Words 
in the Lcafe will enure to a double Warranty, iedi^ fot a Warranty bedi,tW*r^ 
of the Freehold, and dimifi for a Warranty againft an EvlftiOn for p^^^/^old •*** 
Years; for otherwife the Leflee is without Remedy, which is not D^mifi°for 4 
reafonable, when by any ConftruAion by the Words of the Leafe Term. 
Remedy is given; and therefore 17 jB?. 18. a. Thorpt. If a Man 
makes a Feoffment of Land by Deed with Warranty, arid a 
Stranger extends a Recognifance of the Feoffor on the Poffcf- 
fion of the Feoffee, Covenant well, lies on the Deed with Covenant ott 

Warranty-. « VViirfamy* 
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Warranty. And 18 -B. 3. Statbant. Covenant. Placito ultimo. T. 
made a Feoffment by CoUufion, and died, the Lord recovered the 
Ward of the Land for his Time; adjudg'd that the Feoffee (houM 
have Covenant againft the Heir when he came to full Age; And 
that was conccjfum per totam Curiam. And adjudged for the Plain- 
tiff. Telverton pro ^lerente. Nota well this Cafe^ for it is the 
firft adjudged in this Point 



Ewer ^erfus Moile. 

CraEI 771. ^iPHomas Moile brought Waftc againft Ewer for Wafte done in a 
VVafie, ^ * X MefTuage^ Land, Meadow and Wood to him demifed by the 
^ Plaintiff for a Term of Years then paft, and declared that he was 
feifed in Dominico fuo nt defeodo of the faid Mefluage, ^c. and leafed 
to the Defendant for a Term of Years, ^c. who had done Wafte. 
The Defendant (hewed, that the Mefluage, iSc was Parcel of .the. 
Manor of Caverfield, which came to H. 8. by Diflblution, and fo td 
• Queen Elizabeth^ who by her Letters Patent dated, £^r. granted it 
to R. Hitcbcock. in Fee, who conveyed it to the Defendant in Fee, who 
regranted it to the Plaintiff and his Heirs, as long as Hitcbcock had 
Ilfue of his Body, by Virtue whereof the Plaintiff enter'd, t^c. and 
demifed to the Defendant prout in the Declaration : Et dicit ulterius 
in faSioy that Hitcbcock died at D. without . IflTue of his Body, 
20 Jan. Anno 3. (which was after the original Writ of Wafte pur- 
chafed and the very Day of the Return of it) and concluded, i3 
hoc parat* efty iSc. upon that the Plaintiff demurred generally, and 
had Judgment in the Common Pleas ; whereupon the Defendant 
brought £rror^ and in the King's Bench the Judgment was affirmed; 
for there are two great Faults in tbe Defendant's Flea ; i. Where 
the Plaintiff in the Adioh of Wafte declares of a Seifin in Fee in 
i)imfelf,. out of which the Defendant's Leafe is derived, which ought 
10 be intended a pure and abfolute Fee, the Defendant does not dif« 
clofe any Eftate in the Plaintiff, but a Fee determinable, which is 
another Kind of Bftate than the Plaintiff has alledged ; and there* 
fore it is not good without a Traverfe^ for the Defendant's Plea 
ought either to confefs and avoid, or traverfe the material Point in 
the Declaration, which is the Seifin in Fee : And the Defendant by 
his Plea does not confefs it; for Confeflion is only, where the Plain- 
tiff and Defendant agree in one and the fame Thing, which is not 
here ; for the Plaintiff claims an abfolute Fee, and the Defendant 
\vherc Seifin gives him only a Fee determinable; and therefore he ought of Ne- 
in Fee fliali ceflity to travcrfc ; for where the Parties vary in Eftate , in the 
be travcrfcd. Quantity of it, there a Traverfe ought to be taken; as if the 
Plaintiff had intitled himfelf to a Fee as long as J. S. had IfTue, and 
the Defendant would derive an Eftate in Fee as long as J. D. bad 
c Iffue, he ought to take a Traverfe; for although they agree in the 

* 3 . Nature 
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Nature of the Eftate^ yet they vary in the true Subftanee, by Reg- 
ion of the different Likoitations. The fame Law if the Plaintiff in 
X\^aite declares of an £ftate to him and the Heirs Male, and the 
Defendant derives the Eftace to the Plaintiff and the Heirs female, 
fjc. It is not good without a Traverfe of the Eftate furmifed by the 
Plaintiff. So in 32 IL 6. where a Man intitled himfclf to a Rent^ 
charge by Prefcripcion, and the oth^i* woQld' fay, that the Grant 
commenced by Deed after Time of Memory, he ought to traverfe 
the Prcfcriptioh. i. The Defendant's Plea is not good, becaufe he* where rhc 
allcd^es the Death of Hitchcock, without Iflue, zojan. 3. and Non Day fhiiil 
confiat^ whether 20 Jan. Anno 3. was before the Writ purchafed, or "^f ^® P«5* 
after i and that i.s very material; for if he died before the Writ pur- ^^^^^ ^^^ 
chafed, then nothing in Reverfion at the Time of the Writ pur- 
chafed, is a good Flea for the Defendant ; and if he died after the 
Writ purchafed, then he ought to alledge the Death without IfTue 
pending the Writ.; as in 2 6^ 3 H 4. In Wafte brought by Te- 
nant in fpscial Tail, the Defendant alledged the Death of the Ifliie 
pending^ the Wj-it, whereby the Plaintiff was but Tenant in Tail af- 
ter Poffibility. And although the 2b Jan. Anno 3. was after the O- 
riginai purchafed and the Day of the Return of it; yet the Judges 
will not take Notice of it without the Allegation of the Party: And . 
fo agree all the Books, that it ought to be pleaded pending the 
Writ; for*in Pleading a Thing after the laft Continuance, it is not 
good Pleading, quod pofi tdtimam Conti'nuationem fuch a Thing hap- Plc« poft ult* 
pen'd, but it ought to alledge precifely the very Diy, viz. from cominuAiio- 
fuch a Day to fuch a Day. So in Ef for on a Judgment given, the ^^^^^ 
Judges do not inquire for any Errors in the Rctord, unlefs the Party ,i^][[* **'^ 
firft afligns fome. And alio here the Defendant does not offer the 
Plaintiff any Iflue, for if he takes Iffue, that Hitchcock did not die 
without Iffue 20 Jan. Anno 3. if he died 10 Jan. Anno 5. nay, if he 
died without Iflue before the Leafe made to the Defendant, yet it 
will be found againft the Plaintiff; for Death without Iffue any Time 
before the 20 Jan. Anno 3. deftroys the Plaintiff's Aftion; and 
therefore the Day cannot be made Parcel of the Iffue, as it will, if 
the Defendant's Plea in Bar Ihill be good, ^loi Nota. Per totam Cu- 
riam. Teherten was of Counfel with Moth the Defendant. 



Horne ^erfus Widlake. 

I' N Tireipafs, ^lare claufum freglt^ and fpoiled hii Grafs in D. Jj^""^^"'- 
The Defendant pleaded, that in the Clofe, where the Plain- Noy laS. 
tiff fuppofes the Trefpafs ^ is and from Time whereof, &c. An old 
has been a Fodt-^ay for all the King's SubjeAs in , per £? trans ^*y ^^% 
the faid Clofe to fuch a Place; and that the Plaintiff fuch a^(!j*^^'' 

Oo Dayfigncd." 



142 Mich. 6 Jac. B- IL 



Day phughed up the faid Foot-way^ and fcwed it with Wheat, 
and laid T'horns at the Side of it; and pleaded^ that within 
the fame 'Clofe prope the antient Fbot-wcjj the Pla?ntiff be- 
fore^ the Trefpafs fuppofed, reliquit & ajfigna^it another Foot- 
way for all the King's Subjefts to go over this new Way, which 
Way from the Time that it was laid forth ^ had been ufed by 
all Foot'TaJfengers ; wherefore the Defendant tempore quo 
went in the Way fo afligned to fuch a Place, c^r. which is 
the fame Trefpafs, and demanded Judgment. Upon which 
Where the the Plaintiff demurred. And it was adjudged againft the Plain- 
^f^^xcufe *^^' ^^^ * Defendant's Plea is a good Excufe againft the 
TTortin ^ Plaintiff, becaufe the Plaintiff did the firft Tort in ftopping the 
himfcif, by anticnt Way, and alfo he has afligned this new Way for Paf- 
«iJSn^thc fengers, wherefore contrary to his own Agreement he fhali 
Fkinritf. not punifli the Defenxlantj as if there had been a Foot-way o- 
ver the Clofe of J. S. by a Hedge, and J. S. will remove the 
Hedge into a new Place; if Palfcngers in ufing their Way go 
by the Hedge, where it is newly fet and fixed, they fliall not 
be puniflied for it, becaufe it arifes from the Aft and Tort of 
the Plaintiff himfelf, and mlenti nonfit Injifria^ as 8 JE.4. y. j. 
if Water runs through the Land of M. arid M. ftops the Water 
^ . ' in its Courfe, fo that it furrounds my Land, I may abate that 
which flops it, and he fhall not have an Adion againft me 
for entring into his Clofe, becaufe the Stopping was his own 
Aft. The fame Law in the Principal Cafe : And although 
the Defendant pleads generally, that the Plaintiff /?/^«^/c?i> 
mam^ and does not Ihew to whom, it is not material ; for 
Mod eji commune ommhus cannot be affighed to any particular 
JPerfon. ^i^od Nota. Per totam Curiam^ pr^aer Teherton 
Juftice, 

Nile ^erfas Swanfon. 

GodR. lyy. T^HE Plaintiff flicwcd, that 44 Eliz. he was made Town- 
Words. * X Clerk to the Mayor, (jyc. of Clipjion Tiartmouth^ and 
Steward of their Courts, by Patent under their Common Seal 
for Life, Ji fe bene gejferit ; and although continue poftea hue- 
f/fque he had executed it to his great Profit; yet the Defen- 
dant 5 Jpr Jnno y Jac dixit of the Plaintiff, He {innuendo the 
Plaintiff) hath taken ^os.for a Sribe. And upon Nm ctit 
. pleaded it was found fof the Plaintiff, and Judgment accord- 
ingly,- for although the Plaintiff in his Declaration has not 
fliewn, that there was any Difcourfc had as to his Beha- 
viour in his Office,- yet forafmuch as the Plaintiff hath fliewit 
himfelf to be an Officer of Truft at the Time of the Speak- 
ing of the Words, they cannot be taken or conftrued but 
in Slandering him in his Office, for, he can by no other 
Colour take a Bribe. The fame Law, if fuch Words 
I are 
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are Ipoken of a Jufticc of Peace, or Clerk of Aflfife, Yet Tel- ^^ <^- 
'^erton objcAed, that thefe are Officers known, but the Office **'' 
of a Towo-CIerk is not khown. S//r, per Cnriamy the Plain- 
tiff hath furmifcd himfclf /// fc0:o to be both. Town-Clerk 
and Stc\^ard of the Courts; and it is well known, that in both 
thefe Plates a Man may be bribed 

Challenor nserf^s Thomass; 

ERror brought on a Judgment given in Ejednieht in Com i BrownU 
Carmarthen: And Teherton afligned the Brrbr^ becaufc ^"^^'^^ 
the Ejeilmeot was brought Je Aqu^ Curfti^ called Jjochar in Ejeancne 
Uandehy^ and 4eclared on the Leafe of Tiavid Rees ap T^ho- i^\^^ ^^\ 
mas de qmdam Rwtdo & Aqua Crtrfh, ut fupra^ And^ per t(h ^'u*fe, ^^^^' 
tam Curiam^ the Judgment was reverfed; for Rhulus feu A- 
qu£ CurftiS doth not lie in Demand^ neither doth a Tr^cipe lie 
of ir^ nor tan Livery of Seifin be made of it; for non moratur^ 
but is ever flowing; nor can Execution by Habere fac Seifir 
nam be made of it| for it is not conftant to be put in Poir 
ieffioa of it: And it is like a Protedion quia moratur fuper Proccaion 
Mare^ which is not allowable by 35 jy. 6. for Mare non mo- quiamor*- 
ratHTi but as i4 J7i 7^4* is, the Aftion ought to be for fo J^^J!^ 
many Acres of Land aqua cooperta ; and Ejedment well lies ^ inft. 4 b* 
of a Gorcc or Pool, for a Precipe lies for them, and a Wife ^^g^^™* 
fhall be .endow'd of the third Part of a Gorce, as li JB. J. is. 
But if th<f Land under the River Or Water does not belong to 
the Plaintiff, but tlie River only, then on a Difturbance his 
Remedy is only by Aftion on the Cafe on any Diyerfion of it* 
dr non aliteri ^d KotaJ 



R 



Grefill ^erfm Sir €hn l4oddefdeni 

Ohert Grefill^ the Plaintiffs Father, was feifed in Fefe of Ajtc 104. 
an Houfc and 1000 Acres of Land, (jxc. and he and all cony-bo- 
they \<rhofe Eftate, ^c^ have had for them and their Farmers roughs. &c. 
Common appurtenant for all Cattle levant and couchant iii a J*JJ*V*** 
Place called the Heathy within the Manor o£ Lei^htoh Suf time, ^t)d 
fardi as apptirtenant to the Meifuage, (^a The Defendant, continued in 
Owner and Lord of the Manor, erefted an Hoofe oh the Com- *'*® "^*"' 
mon, and alfo made Cony*boroughs in the faid Common called 
the Heath* Robert died, whereby the MefTuage, dye. defcended 
to the Plaintiff, and he brought an Adiion on the Cafe againft 
the Defendant for eroding the faid Houfe, and making the Cony- 
boroughs in the Time of his Father; and declared, that by the 
Increafe of the Conies in thofe Boroughs the Plaintiff had lo(l 

' his 
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Cro.EK402. his Common after the Death of his Father. And, per Cartam^ the 

s \v^\^^^ Adion well lies; for although the Defendant has not made any new 

Lilly Emr. Eredion, nor new Boroughs in the PJaintiff's Time, yet hisfufferihg 

jt. the Conies to increafe arid the lloufe fo fland, is a new Tort to 

the Heir, for which he may have an Adion, like the Cafe 15 EL 

Dy. ii^. where the Tutning of a Cock for the Water and uCng of 

it, altho' it was fet and fixed Ibng before, was adjudged i n^w DU 

verfion. Telverton of Counfel with the Defendant. 



Tpmpfon ^erfm Knott. 

Words. "^ OU might have known your own Sbeep^ and not have ftolen mine: 
X And, by Fleming Chief Juftice and Telverton^ they are not ac- 
tionable ^ for there was not any dire6l Affirmation, that the Plaintiflf 
)had fiolen any Sheepy bat only by Implication; and a Slander Ihall 
not be drawn in by a ftrained Conftrudion : And here the firft Words 
CTou might have knaivn your own Sheep^ arc no Words to beget an 
Adion, and the fubfequent Words Qand not have Jlolen mine) de- 
pend on the former, and divided froift them are not any Slander j 
for then they arc, Toti might have fiolen mine^ or my Sbeep^ which 
do not import any Slander ; they arc likewife pronoOnced but by 
Way of Quefiion in a Manner; as if a Man ihould fay, tVhat need 
you have fiolen my Sheep -^ Which will not bear an Adion, for bedoe^ 
not affirm any Theft on him diredly. IViUiams and Qrooke Juftices 
to the contrary, a;id that they cannot be taken in another Senfe, 
than by a ftrong Implication and neceflary Confequence to charge 
the Plaintiff to have ftolen Sheep ; as if it was, Tou could not fee your 
ijwn Horfe^ for Stealing of mine -^ and the Words being intirely fpoken 
. ought to receive an intire Conftrudion. ^lod Nota. And ^arcy 
fer pendet without Judgment. 



I Brownl. 
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Trcfpali. 



Wilfon njerJHs WeddelL 



THE Plaintiff's Grandfather being a Copyholder in Fee furrcrt-' 
der*d to Leonard IVeddel in Fcfe, who furrender*d to the Ufe of 
Margery J. for Life, who is admitted, ^c. but Leonard himfelf was 
never admitted, the Grandfather and the Fathet die, and the Son 
who is * Plaintiff is admitted, and enfers upon the Land, Margery 
then being in Pofleffion, and the Defendant then living as Ser- 
vant with Margery in the Tenements: This was tht Special Ver- 
did; and Judgment was given pro i^4er\ And, i. It was held, 
per Curiam y that the Defendant is found to be a Sufficient Tref- 
paffer and £jedor^ although he is but a Servant of the pretended 
X Owner 
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Owner of the Land, bccaufe the Vcrdift finds that the Defen- 
dant adtufjc commorahat with Margery i' slti^ in fuch Cafe he^ 
who has the true Title arid enters, may bring the Adtion a- 
gainft Matter or Servant at his Ele^ion ; and perhaps the Ma- 
tter abfconds and cannot be arretted. 2; It was adjudged, that 
a Surrender to J. S. of a Copyhold is not of Etfeft till J. S. is Vidctntcr^. 
admitted Tenant; and that if ^. S. before Admittance furren- A Copyhold- 
ders to a Stranger who is admitted, that it is nothing worth to %\J^l J^Jl 
the Stranger i tor jF* S. himfelf had nothing, fo could pafs no- cah furren- 
thing i and the Admittance of his Grantee fhall not betaken Jd'olitf^n^^ 
by Implication the Admittance of himfelf, for an Admittance 
ought to be of a Tenant certainly known to the Steward, 
and entered on a Roll by itfelf. But it was held, that the 
Right 'and Poffeflion remain yet in him who furrcnder*d, and 
dcfccnd to his Heir, who is the Plaintiff: And a Difference was 
taken between an Heir to whom a Copyhold defcends, he 
may furrcnder before Admittance, and well, becaufe in by 
Courfe of Law; for the Cuftom, which makes him Heir to 4 Co. 22. b. 
the Ettate, catts the Poffeflfion upon him from his Ancettor,- Cro. Eiix. 
but a Stranger, to whom a Copyhold is furrender'd, has no- y^^\^ ^^ ^ 
thing before Admittance, becaufe he is a Purchafer; and a ^ * *^' 
Copy to him made, upon which he is admitted, is his Evi- 
dence by the Cuftoui, and before that he is not a cuttomary 
Tenant, fo he can transfer nothing to any other. Adjudged ac- 
cordingly 24 ERz. Alderman dixies Cafe. Tekerton pro 

2y^r\ 

Gold verJUs Robins. 

THE Defendant fpoke of the Plaintiff thefe Words; / (m- ^^^ 
nmndo the Defendant) did meet Thomas Gold (the 
Plaintifi) Thomas Gifford, Robert Gifford, and Cuthbert 
Clarke upon Chefham Fair-day at Night upon Whitehil at 
Cheiham lowns End in the Evenings as I {innuendo the De- 
fendant) tons going Home; and there they did bid me deliver my 
^urfe^ and I {innuendo the Defendant) being afraid^ put my 
Hand into my docket ^ and took ota 2 s. 6d. and gave it over my 
Shotdder to one of them ^ I knew not tvhich. And it was adjudged 
by all, priCter Teherton Juftice, that the Adion lay ; for every 
Circumftance within the Words import Slander. 1. They arc Cro.jac.a77* 
the ufual Words of a Thief, to bid a Man give him his Purfe. 
2. For the Time, it was /;/ the Evenings which carries a vehe- 
ment Sufpicion of an intended Robbery. 3. By the Ufage laid to 
the Charge of the Pit. and thofe that were with him, one of 
them took is.6L which was given over the Shoulder. 4. The 
Def. himfelf makes the Slander more apparent, becaufe he fays, 
that he was afraid^ and his Fear could not be, but on a Sufpicion 
that the Pit. ^f . would have robb'd him j fo that there is not 

P p any 
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any Conftrudion ftrained or by Implication: But in Truth Lingua 
fnit FlageUuftiy as Crooke Juftice tetmed ic Nota bene. 



Wilfliire verfus 



Words. TAmcs Wilfliirfe hatb forged the late ^feen's IVrit. And affirmed 
J upon a Writ of Error, that the Words are adionable; for the 
Queen's Writ is of an high Nature, and of Record, being the Ordi- 
nary Procefs to bijing in the Party. to anfwer, and for Forging of 
which Writ the Party may bfe Jjuniflied both at Common Law, and 

Cro.^r. 178. in thef Star-chamber. But, by Crooke Juftice, to fay J. S. hath 
forged his Father's Hand, whereby he procured the Tenants to pay 
him the Rent dufe to his Father, is not adionable; as it was adjudged 

Gro.El. 166. i Eliz. becaufe it refers only to a private Matter, and is rather an 
Afperfion than a Slander ; for the Son by no Law is puntihable for 
it* Telverton of Cottnfei pro ^ierente. 



Sir Anthony; Cope ^etfus Temple, 

iLcplcvin. ^T^liE Plaintiff brought Replevin of his Sheep wrongfully taken fh 
X Cottefmpre Common i the Defendant as Bailiff of the Provoft, ^c. 
of Eaton College^ made Cognifance, becaufe Cottefmore Common be- 
long'd to the Provoft, ^c. and the Sheep were there Damage-fea- 
fant, wherefore, iSc. he took them. The Plaintiff pleaded in Bar 
to the Cognifance, that Cottefmore Commort contained-^ Acres (with- 
out Ihewing how many, but left a Blank for the Number,) and that 
he himfelf is feifed of 100 Acres Parcel of the Common in Fee, and 
that he and all thofe whofe Eftate, ^c. have had Common fdr 400 
Sheep in the Refidue o£ Cottefmore Common as appurtenant to 100 A- 
cres of Land, ^c. wherefore he put them in to ufe the Common. 
The Defendant tifaintained his Cognifance, and traverfed the Pre* 
tVhfereBjr fcription , which was found for the Plaintiff. And it was fhewn 
an Acknow- jq Arreft of Judgment, that by Reafon of the Nun^ber of Acres, cm 
a RdUuum ^*"^^ ^Y ^^^ Plaintiff in his Bar to the Cognifance, Non conftat to 
mn Omiffion ^^P Court^ quid the Refidnum is, and fo incertain in Matter. But ic 
oftheNum- Was adjudged, pet toiam Curiam^ printer iyilliams JuHicc^ that the 
flfV*^ ^K^^ Plaintiff fhould have Judgment ; for in this Aftion he is not to re- 
niatcrial ^^^^^ ^^Y Land, but only Damages for th^ unjuft Taking, and fo 
the Title of the Land is not in Queftion. 2. The Plaintiff fhews, 
that be is feifed of One hundred Acres Parcel of the Common, 
and non eft ParceUa but in RefpeA - of a totam j fo the C6m« 
mon muft contain more than the Piarcel which the Plaintiff has; 
and alfo the Parties on both Sides are agreed, quod eft refidmm of the 
4 . Common^ 
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Common, and fo is it found by the Verdidfc; and be that refiduum 
more or lefs, it is all one^ for in that, which remains above the 100 
Acres the Plaintiff has, the PJaintiff ought to have Common j fo that 
the Omiffion of the Acres in Number is but Form, which is aided 
by the Statute, ^od Not a. Tclverton of Counfel fro ^iirente^ 



D' 



Talbot ^erfus Godbolt. 

.EBT as Executor oiti a Bill of 40/. made by the Defendant, ^ Browri, 

f whereby he acknowledged fe recepiffe of Talbot the Teftator J^^',^ ,.- 

40/. to the Uic of his Mafter, Mr. Serjeant Gaudy ^ refohend* at 34p- Dcbc 
cbaeimas following, and it was dated 28 Eliz. and fealed by the De* 
fendant^ and the Defendant demurred upon the Declaration, fup- 
pofing that it was only a Deed teftifying the Receipt to the XJfe of By what 
another, and not to charge himfelf ; * but it was adjudged for the !^,"?'^',^° * 
Plaintiff, for although the Bill teftified the Receipt to the Ufe of his Sm£^^ 
Mafter, yet in the Ciaufe of Repayment it is general, and does not charged. 
fay to>. be repaid by his Mafter^ and therefore being fealed by the * Vide 5 S. 
' Defendant makes him Debtor; for it docs not appear that the Te- 4- 5J- *>• 
ftator had any other Aflurance for the 49/. but truftcd only to this 
Bill J but if the Bill had recited the Repayment alfo to be made 
by Mafter Serjeant Gaudy ^ then they all agreed, that the Bill 
ihould be but a Receipt only, and merely to the Ufe of another. 
Per totam Qiriam^ and that on Conference with all the Juftices in 
FiM-Jireet,^ Telverton of Counfel pro ^erente. 



Witham verfm Barker. 

♦ 

TRefpafs,' that the Defendant i Ai^ Amo s^ the Plainttft's Cloft i Brownl. 
apud L. iff ConC Stiff, broke and entered, and fpoiled his Grafs *^5* ' 
with his Cattle, iSc. The Defendant pleaded, that tempore quoy the Trefptu. 
Freehold of the Land, where, ^c. was in Sir John ^yndall^ and he 
as Servartt, and by his Command enter'd and put in the Cattle, i3c. 
The Plaintiff replied, ^lod bene (3 vernm efiy that the Freehold was 
in Sir John ?! but faid, that long before the Time in which, Sc. 
Sir 7oA» yt demifed the Clofe to the Plaintiff at Will, by Virtue 
whereof he entered and was poifelled- till the Defendant commit- 
ted the Trefpafs, ^c. dbfaue boCj that the Defendant by the Com- ThcPUmtiff 
mand of Sir John ^. enter^ and put in the Cattle, ^c. Where- *"jj^J^'.^^' 
upon the Defendant demurred, and it was adjudged againft the Sigu*norfni« 
Plaintiff, for the Bar is good and not avoided by the Replication^ varicthe 
for his Replication is ill, in Regard it being by Way of Title he does Bar^wiihouc 
not intitle himfclf to any go6d Leafe at Will ; for he docs not al- """^"i*, 
ledge in Fad any Seifin in Sit John r. or any Poffeffion in himfelf, f^ himfclf! 

- out 
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Cro. Car. out of which the Leafe at Will can be derived ,- and although a 
lio. 84^. Declaration may be good to a common Intent, and that in Debt 
1 Roi. Rep. 6n a Leafe, as 4 1 Z?. 7* is, the Plaintiff may declare quoddimifity 
Lmw I ^"^ ^^^^ "^^ alledjge Seifin in himfelf when he made the Leafe, 
Comb. 4*7?.' &c. yet when a Title is made by a Bar or Rcplipation, as 2 E. 
4. 9. is, it ought to be certain to all Intents, becaufc it i^ tra- 
verfable; and here, forafmuch as the Defendant has made a 
good Juftification in Law, it ought to be anfwer'd by the Plain- 
tiff with a good Title, mz. that S\r John was fcifed and dehiifcd 
to him at Will, which is not done here; but it is all one as if he 
had replied Rohin Whood in Barnwood Stood^ abfque koCj that 
the Defendant by the Command of Sir John, ^tod Nota. Ter 
Fenner^ IVilUams and Crook Juftices .being only in Court. And 
Judgment given accordingly. Tdverton for the Defendant. 

Goodman wrfus Aylin. Hill. 5 Jac. Rot. 8J4. 



i*Br6wnl. 

213, 

Trcfpafs.. 



Where a 
Verdia 
which finds 
the Tenure 
in Subftancci 
ahho' it is 
not inodo & 
forma, ihall 
be good. 
The Diffe- 
rence be- 
tween Re- 
plevin and 
Trefpaff. 
Vide 1 Mod. 
4, J. 



TRefpafs^ that the Defendant 8 Fehr ^Jac apud P. Do- 
mum of the Plaintiff broke, and one 'Braffe-chaffer of the 
Plaintiff % value 20 j. took and carried away, (jc. The Defen- 
dant pleaded, that the Houfe is Parcel of an half Yard-Land 
in p. and that it was held of H. Earl of Northumherland^ as 
of his Manor of W* by Homage, Fealty, Efcuage incertam. 
Suit of Court, Inclofing of the Park Pale, and the Rent of a 
Pound, of Cumin, and for the Cumin arrear for three Years, 
and the Homage and Fealty of Thomas Teller Tenant inde^ the 
Defendant, as Servant to the £arl, and by his Command juftified 
the Entry and Taking, c^r. The Plaintiff replied, thjat it was 
held of jR. Stanley as of his Manor of Jjee^ drc. ahjque hoCy that 
it was held of the Earl fnodo & forma, and upon that they tvete 
at Iffue: And the Jury found that it was held of the Earl as of 
his Manor of P. by Homage, Fealty, Inclofing of the Park, Rent 
of a Pound of Cumin, & non alitery and fi pidebitur CurUy 
that it is not held modo (^ for may they find for the Plaintiff, drc. 
And it was adjudged for the Defendant; for altho' the Verdi A 
does not agree with ihe Plea in the Manner and Nature of the 
Tenure, yet it agrees in Subftance in the Point for which' the 
Taking was, viz. that the Land is held of the Earl j and that is 
fufficient: For there is a Difference between Replevin and Tref- 
pafsj for in Replevin, becaufe the Plaintiff is to have a Return, 
(wjs. the Avowant, for the one is Aftor againft the other) the A- 
vowant ought to make a good Title in omnibus ^ it is other- 
wife in Trefpafs, for there he is only to excufe the Trefpafs ; 
and therefore if there be any Tenure at all it is fuflicfent: For 
if .the Lord, or his Bailiff in his Right diftrains for Rent 
which is not due, yet he is not puniihablc in Trefpafs. Quod 
4 vide 



Mich. 6 Jag. B.R. 149 



^ide Lit* 1 14. pro modo ^f^ma ip Trelpalsi and p H. 7. 3* for ' inft-iSi. «. 
Replevin, ^oa A^of J^ T^^r tGt' Cur\ And Fleming Chief Jufticc 
vouched 33 ^. 8. 2)> 4&. Z^. where the Mfuc was, if Villain re- 9 Co. ua. *. 
gardant, <^c. or free? And the Jury found Villain in Grofs, yet 
jgood^ for the Subftance of the Villcnage, aiid of the Iflue i% found. 

Toole ^irjus Nedham: 

ON a Special Verdidl the Matter ih Law was,- John Para- Nojr iji. 
dine Tonant in Tail Male, of a Mcffuagc in London, the ^i^^"^^**^- 
Remainder in Fee to 7 ho. Taradine: Tkoinaj by Deed inroUcd 
granted his E'ftate and Right in Remainder to Q. Eliz. in Fe6 
during the Life oiJohnParadine^ and after his Death, as long 
as any Ifliie Male ot John fhould live; ^ohn fufforM a Cotoniort 
Recovery lindet which the Plaintiff claimed, John T'aradihe 
died without lifiie, arid the Defendant as Servant to T^homas 
Paradine entered, (^c. And it was.adjudgedj^ that, the Com- a Co. 15.B. 
mon Recovery barrecK the Remainder of T^o;//^/ noUvithftand- ^^^^^^' 
ing bis Grant to the Queen j for the Grant to the Queen is void ; where' i*^* 
becaufe it can never come in PoIfeflTion; and a Remainder is Comfnon 
quafi terra remanenSyfot by the Death of "^ohn^ Tenaht in SaUbrgj>d 
Tail, without Iflfuc Male, the Eftate of the Queen is deter- not with- ^ 
mined ; fo that ihe ftiall not haVe any Benefit by thie Grant, but J.*"^'°g * 
it is a dry Reraaihdef without Profit. Ut if there .had been King!" 
fuch a Grani of the Reverfioh mSde to the Qu6en, it had been 
good; becaufe during the firft Intail there would be an Atten- 
dancy for the Services and Wardftiip, (^c. of the IflTue of the 
Donee. Which Difference K^ide in ChdmUy\ Cafe, 2 Rep.'^u Difference 
dy^ide 1 2 E. 4. 3. Tenant for Life with feveral Remainders for jJ^'^j^'J* 
Life} he who had the Fee granted that, after the Death of the by Rcvc" 
firft Tenant for Life, it fliould remain to J.S. in Fee, it is void; Son, and 
for it cannot take Effed in Poffeflioii at the Time appointed. J^'j^^ir. 
But it was objected by Davenport (whd argued for the Defen- 
dant) that if John Vatadine in the Cafe at the Bat had liTue a 
Daughter, who had Iflue a Son, that altho* this Son could not 
inherit the Tail, yet he might well fupport the Eftate of the 
Queen ; and if alfo in this Cafe John Taradind be attainted of 
Treafon, that the Queen Ihall be in of her Remaindet granted 
by "fhtmaSy arid by this Means (he fliall avoid Leafes made by 
John the Tenant in Tail. To which Teherton anfwcr'd, (whd 
argued for the Plaintiff) that in the firft Cafe, if the Daughter 
furvived the Tenant in Tail, altho' (he had Iffue male, and diedj 
the Eftate of the Queen is determined fot Want of Iflue male ; 
for when flie furvived, then there was a Failure of Iflue rtiale 
of John^ and altho' (he died afterwards, her Son, who is now 
Ifl^ue male of the firft Tenant in Tail, ihall not revive it a* 
gain: No more. than where Land is given to jF;& in Fee^ 

Q.q as 



i^o Mich. 6 J AC. B.R. 



as long as J. 25. has Iffue, (^c. if J. T>. dies without Ifluc, 
his Wife pregnant, the Iflue born after fliall not revive the 
Eftate, for it is a collateral Determination, which being 
once interrupted, Ihall never be fet on Foot again : And as 
well as in Difcent he ought to convey ail by Heirs Male; fo 
Teherton apprehended he ought in the Continuance of the E- 
ftate. ^fjod fuit conceffam per tot am Curiam. And to the 
fecond Cafe put by him, Teherton anfwer'd that where the 
Queen confes to Poffeflion by the Attainder, fhe fliall not a- ' 
void the Leafe, but fhall be in of the Eftate of the Tenant 
in Tail ; becaufe ihe is not to have any greater Eftate nor 
more beneficial Eftate by the Remainder than by the At- 
tainder; therefore it is not like Walfinghams Cafe Com. jtfo* 
where Tenant in Tail of the Gift of the Queen was at- 
tainted i for there by the Attainder ftie was in in Point of 
Remainder. Quod fuit alfo concejjum per tot am Curiam; for 
it was faid by the Court, that where the King comes to Land 
in Point of Reverter on the Attainder of Tenant in Tail, he 
(hall not avoid Leafcs, becaufe he has the Remainder only 
by Purchafe, and ought to keep it as a Purchafe, and not in 
Point of Reverter, ^iod Nota. And Judgment viras ordered 
to be entered. But on the Defendant's Motion it was referred 
to Williams Juftice, who reported, that he could not end it; 
and therefore Judgment was. given for the Plaintiff. "Trin^ 

Cafe of a Slander. 



Words. 
Kicromati- 



THE Defendant faid of the Plaintiff; l%ou dofi work hy 
Nigromancy^ and doft work by the T>eml. And ad- 
judged aftionable; for although the Word Nigromancy h not 
proper, nor a Word known in Law, yet in vulgar Senfe it is 
known to import Conjuring ; which Word joined with the o^ 
thers {working with the 7)ew[) explains the firft Word, and 
ftiews Malice in him who fpoke, for it imports a Familia- ' 
rity and an immediate Ufe of the Devil as an Inftrument^ 

3 inft. 4 J. Which is a great Slander ; for although fuch Working, (^c. 

Mo. 868. is not Felony, unlefs the Death of a Man or Beaft enfues, or 
otherwifc that the Party invoked the Devil, yet it touches a 
Man much in his Credit, in begetting Infamy and Reproach 
to the Party, that his Neighbours fear his Company. Per to* 
tarn Curiam^ prdter Williams Juftice* 
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Bedell ^erfus Lull. 

HE Plamtiff dccI<rf'aN)h a Leafe made by Eliz. James i Browni. 

of certain Lund^ (jrc. The t>cfcndant pleaded, that cttTacm. 

before Elizabeth had any Thing, one Martin Jaffies Ej^mcni! * 
was feifed thereof in Fee, ahd had Iffue H. James^ and died where a- 
fetfed, whereby it defended tofiT. as Son and Heir; and £- tT^L^ 
lizabeth enter d and was feifcd by Abatement, and made the vcrft. 
Leafe to the Plaintiff; after which the 'Dtferfdant as Servant VideiE.4. 
to H* J.ames^ & per efns praceptmt (^ in /ho Jure entered, as Aaion. 
he lawJFttUy might, Qfc. The Plaintiff replied, and confeffed 
the Scifin of Martin James^ but faid, that he fo feifcd by his 
laft Will in Writing devifcd it to Elizabeth in Fee, and after- 
^vards died feifed y wherefore fhe entered by Force of the De- 
Vife, and made the Leafe to the Plaintiff; abfque hoc^ quod Eliz. 
feifita fnit per Abatamentmri modo 6* forma. And thereupon 
the Defendant demurred, and fliewed for Caufe, that the Tra- 
verfe is not good : And it was adjudged for the Defendant ; for Co. Eorr. 
the Plaintiff oilght not to confcft and avoid, and alfo traverfe 5^ $• *• ■ 
the Abatement; for the Plaintiff making a Title to his Leffor . "^^ '" • 
by Way of Devife froAi the Anceftor, that pi-oves fhe entered 
lawfully and not by Abatement, to the Defendant has fup* 
pofed : Then bcfides that, to take a Traverfe is trifling, and 
makes the Pica vitipus; for a Traverfe feould not bo taken^ 
but where the Thiftg f faverfed ii iffuablcy and here the Devife 
is the whole Title and only iffuable. It was alfo held per Cur 
riam^ that the Traverfe taken by the Manner is not good, fot 
he ought not to traverfe^ abfqtie hoCy quod feifita fuit per abata^ 
mentum^ but it ought to be, abfque hoc^ qmd abata^it ; and 
alfo if the Plaintiff intended fully to anfwcr the Defendant, he 
ought to have travcrfed in the fame Words as the Defendant 
pleaded againft him, i;iz^ abfque hoc^ quod intravit dx fuit feifita 
per ahatamentum. ^uod Nota. This Cafe concerned Sit Henry 
James to whom the Defendant was Tenant* Tehertoti of 
Counfel for the Defendant. 

Sir Francis Goodwin verfus Welihe (^ Oven 

SI R Francis brbught fevcral Aftions of Trcfpais a- i Browni. 
gainft the two Defendants for Goods taken, and de- ^^ 
clared to Damages. The Attorney for the Defendants xrcflwiff"^ 
pleaded Nvn fum informatus ^ and thcrcu|)on Judgment « 

is 



1^2 Pafch. 7 Jac. B. R. 



is' given feverally for the Plaintiff, and Writs of Inquiry of Da- 
mages iffued, and were returned. And it was moved that the 
Writs fhould not be filed, becaufe the Plaintiff at the Time of 
the Inquiry did not prove that the Goods belonged to him, but 
only prov'd the Value df the Goodsj for by Serjeant Nicholls 
there is a Difference between an Aftion confefled and Non fum 
informatusi for in the firft Cafe the Property is likewife con- 
On an In- fefled to be in the Plaintiff, but it is not fo in the other Cafe ; 
miJry the for this Judgment pafles without the Defendant's Privity, and 
Sed J^ve only for Want of Pleadings as in the Cafe of mil dicit. But, 
only Che Va- per tot^ Cur\ it is all one, and the Plaintiff need not prove Pro- 
^"sho . 85. P^^^y i" either of the Cafes ^ and the Reafon is, becaufe the 
Writ commands only the Value to be inquired and no more, 
and that alone isjthe Charge of the Jury. And, by all the 
Juftices, they therafelves as Judges, if they would, might in 
thefe Cafes affefs Damages, without iffuing any Writ; for it 
itfues only quia nefcitur qua damna ,• but if they will trouble 
themfelves with tne Affeffmcnt of Damages they may: But it 
is otherwife in the Cafe of Non cuT pleaded, for there the 
Trefpafs is denied, which muft be tried by the Jury, and there 
the Property and the Value alfo ought to be provedl Nota 
alfo, in the firft Cafe, the Judgment is, ^ipd recuperet Que- 
tens: If then upon a Writ of Inquiry of Damages the Plaintiff 
fliould be obliged to prove Property, and fail of it, that would 
go in Avoidance of Jthe firft Judgment, which cannot be. Tel- 
verton of Counfel with the Plaintiff. 

Higges ^erfus Auften. 

Worda. ^ I ^HOXJ haft ftokn as much Wood and Timber as is worth 
X 20J. The Jury found the Words, with this Addition, 
{off my Landlords Grou/uls) and it was adjudged pro Affe- 
rent ei for the Words found by the Jury more than were in 
the Declaration do not qualify the firft Words, for it cannot 
be Timber as long as it is growing, but Wood only,- Timber 
carries this Senfe with it to be feverM from the Soil, ^lod 
Nota. Ter totam Curiam. Tekerton of Couhfel with the 
Plaintiff. 

Barret n)irp4s Fletcher. 

1 Brownl. T^EBT OH a Bond of joo/. The Conditioh was to ftand 

cro Uc -20 ^^ ^^ *^^ Award of 7. S. and 5- 2). It a quod^ &c. The 

^o.jftc tio. Defendant pleaded Nullum fecerunt Arhitrinm: The Plaintiff 

replied, and fliewed the Award made de Verbo in Verbum^ 

and concluded, J2/ /fc fecerunt Arbitriunii but did not 

X affiga 
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•flign any -Breach. The Defendant rejoined, that the Deed of ^f'^c PUm- 
thc Award pleaded was not the Deed of the Arbitrators^ Iffig'J" ''^^ 
And upon ilTue joined thereon, it was found for the Plaintiff. Breach of 
And Tehertofi moved in Arreft of Judgment^ that the Plaintiff ^^^^^^^^^ 
Ihould not have Judgment, bccaufe iri his Replication he has have judg^^ 
not affigned any Breach of the Award, and tlien he has not wcnr, ahho' 
fliewn any Caufc of Adioa, for the Bond is not for any Debt, verdfa.* 
for it is guided by the Condition, \Vhich goes in Performance 5 E, 4. losj 
of a collateral Thing, fc. of an Award ,• and though the De: ^°5>- 
jFcndant had no Anfwer to the Breach, if it had been afTighcdi Amc \%. 
yet the Court ought to be futisfied, that the Plaintiff has Gaufe 
to recover, otherwifc they will* not give Judgment: And al- 
though theVerdift is found for the Plaintiff, yet this Imper- 
fcdion in the Replication is Matter of Subftance, which is not 
aided by the Statute* Quod Not a. T,er tot am Curiam^ prdter 
Williams Juftice, And Judgment was arreftedi- 

Vfchlin njerjits Mayer. 

IT would he proved -hy many vehement T^refmnptions ^ that Wordi* 
the Tlainttff toas a Tiotter and Contriver of the "Death, cf 
one Powel, becaufe he would not fell him his Land. And^ 
per Curiam^ they are hot aiSionable j for they affirm nothing 
of the Plaintiff, but refer to Prefumptions, which are incei^ 
tain ; and Words of Slander ought to be (poke affirmativelyi 
Qwd Nota. Judgment arreftedk 

I^ridham verfus T«cken 

/ , . .... 

THO U art a Healer 6f Pehny^ and haft Jhetoed fuch Ffh ^oj 15 j. 
vour to a Horfe-fteakr in the Time of thy Confiable-fhip^ ^^''*'* 
that thereby both the Ilorfe and Thief were conveyed away^ and 
that it lieth in my Tower to hang thee^ And adjudged pro 
Or/erentei for Healer of Felony is a Word known in thd 
County of Tkwm^ where the Adion is brought, to be a Con^ 
cealer or Hider of Felony. As in the County oiTofk to fay 
to one. Thou haft Jirained- a Mare^ will bear an A<ftioni for Cro,til.25o. 
it is vulgarly taken to fteal a Mare: And altho* it is not 
laid exprefly, that the Plaintiff was Conftable at the Time of 
the Speaking of the Words, it is not material 1 for though he 
is out of his Office, yet he ought not to be flandcr d witn any 
Thing done in his Office^ as if a Juftice of Peace be put oiit 
of Conlmiflion, and one will fay to him. When thou wert a 
Juftice^ thou wert a bribing J^fiioei it is aiaionable^ for al- poA 158. 
though it refers to a Thing p.ift, yet it defames him for ever, con* 

R r .in 
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in the Opinion bfdthersj and makes him accounted unworthy 
to bear an Office for the fututci 2,*^ ^^^ 

Newlyri ^iftH FafTet. 

Wordi. ^"Ipjy JS Ttaintif is a Pelon. Jake Heed tvhai you fdy^ fays a 
X Stranger. Why, fays the Defendant, is not he a Fehffi thai 
hteiv xfa Murder and concealed it ? He {innuendo the Plaintiff) 
knew of the Murder of Anne Lanaway, and did not reveal it till 
hng itfter it teas openly known. And it was adjudged pro Qye- 
rente ^ for the firu Words are aftionablej and the fuMequent 
Words incrcafe the Slander; for altho^ to conceal a iPelony is not 
J'elony, but ffneable, and an Offence for which He ought to be 
bound de fe bene gerendo^ yet it fliews Malice in the Defen* 
dant, and is a great Imputation to the Plaintiff. 2. There is a 
Difference between Words uttered continuata Voce^ and at 
feveral Times, or upon feveral Occailions:' As to fay, T'hou 
art a Felon^ for that thou ftdeft my Jppks of my TreeSy is 
not a&ionable, for the Reafon of the Speaking inftantly an- 
nexed qualifies the precedent Words; but if a Man fsiysy Ihou 
art a T'hief^ and a Stander-by fays, Seware what you fqy^ and 
the other fays, / willjuftffy he is a Jhief^ for he jkie my Em- 
dencei this is but inepta Ratio of the firft Words, not volunta- 
rily proceeding from the Party, but as it was forced by an- 
other, and therefore fpoke top late to qualify the firft Words. 
And although Teherton Juftice laid, that if a Man ifays, J.S. is 
a Traitor y for he robbed a Man by the Highway ^ it will 
not bear an Adioii, beeaufe the Reafdn does not conciu* nor 
depend on the firft Words,- yet Fleming Chief Juftice denied 
It, for both the Words are iknderbus ; and although the flea* 
fbn of the Speaking does not depend on the Word Traitor^ 
yet it ihall be conftrued but greater Malice, becaule he 
charges. him with two feveral Matters, which deferve Death: 
Which ieems f o be gopd Law. 2.^od Nota. Judgm^t pro 
Qj^rente. Ter totam Curiam^ prater Teherton. 
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Markhain verjiis Turner. 

NOTJi Markham was Bail for Sir ^ohn Skinner in an Au<j;taQu©- 
Aflion of Debt brought by Towner ^ ftnd was within t^'^j^^j^ 
Age; Judgment paflcd againft Skimi^^ and hP did tcwgn?"*" 
not offer his Body: Whcreforp on tv^o Scire fac and Nihil re- fancc. 
turned againft J//7rJ&/?^;//, Judgment was given againft bin>* sc/rc f«ci«^ 
And Tekerton and Qetfrge Crooke moved to have an Audita infancy. 
Querela^ becaufe Markham was yet within Age; and by WH- 
Hams Juftice it does not lie, but he ought firft to have Error 
to revcrfc the Judgment, for during the Judgment in Force 
the Recognifance is affirmed : But to that Tdverton at the Bar 
anfwer'd, that then we are without Remedy, and Markham 
in great Mifchief^ if he cannot have Judita Querela i for per- 
haps the Judgment Has no Error in it, and upon the Scire fa- 
cias Markham the Bail could oot have pleaded his Infancy^ 
for that' Suit goes in Affirmance of the Recognifance and de- 
mands Execution of it; but yet the Error of the Infancy re- 
mains, and the Recogniiknoe to be avoided by this Suit by In-* 
fpefiion; and therefore it is like an Affife of RediiTeifin, which 
a Man may have oit the firft Judgment in the Affife, and there- 
upon the Recovery in the RedifTeifin is reverfed. So here by Cro.Uc.d^. 
the Audita Querela the Recognifance being avoickd for In- sj^t, 88.\u 
£incy^ the Judgment thereon is likewife avoided. Quod fuit 
amcejfum per t&tam Curiam^ frxter WilUams Juftice : And the 
Afidaa Querela wi^ allowed de bene effe^ for to deny it, if it 
lay by Law, was In juftice. 

Pafton verjus Lufhen 

THrce Executors recovered in the Conunon Pleas in^^^o 
Debt by Default, the Defendant brought Error and ^ 
affigned a Difcontinuance, oiz. that the Suit ^ing by three 
Executors, at the Day which they had by the Roll on a 
Continuance, two Executors only appeared, ^nd by the 
fame Roll Day given over to all three till another Day: 
And Yelverton urged that it is not a Difcontinuance, but Amcodment. 
only .the Default of the Qerk amendable; for it cannot be 
intended, when the Court gave Day to all three Execu- 
tors,, but that, all appeared, and that it was the Negligence 
of the Clerk to omit the Entry of the Appearance of the 

third 
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third Executor, and upon that Teloerton vouched 26 H. 6. 

"TjMt^^Wxn- jj^cndment 11^ Writ brought by Husband and Wife, and 

jMr,Tnd ^ the Parties appeared and had Day to anothet Term, but no 

Ky given Appearance was had of the Wife, nor no Day by the Roll 

t^aiH^^^ given to the Wife, and yet, forafmuch as it appeared to be the 

Difconrinu- Fault of the Clerk,- it was amended: But, per totam Curiam^ 

•nee. in the Cafe fupra^ it is a Difcontinuance, and cannot be a- 

mended; for Credit ought to be given to the Roll: And 

therefore Non con fiat ^ but that two only appeared, and that 

the third made Default, which is a Non-profecution by him 

at that Day, which goes to the whole Suit and Time after, 

xE. 4. 10. yi^^ 21 £. 4. 3. And, per Curiam^ in the Cafe i6 H. 6. it 

. fliall be intended that there was fome Remembrance in fome 

By-roll, by which the Court was iriftruded, that the Wife alfo 

appeared, altho' it was not entered at the Day in the principal 

Rollj and thereupon, per totam Curiam^ the Judgment was 

reverfed. 

Belcher ^erfus Hudfon. 

Cro.jac.222. T^Elcher and Anne his Wife were Plaintiffs in JJfumpJit Br 

H?b.Tri''* JL> gainft Hudfon^ and declared that in Confideration Jnna 

Affuinpfic. dum fola fuit would marry one l^omas Mafon at the Defcn- 

dant'is Requeft, the Defendant promifed after the Death of 

Thomas Mafon to pay the faid Jnne 40 j. a Year for her Life; 

and ihcwed, that thereupon fhe married Thomas Mafon^ who 

afterwards died ,• and (he took to Husband Belcher the Plain- 

' ^ tiff J and ihewed that 4 /. were arrear for two Years after the 

Death of Mafon^ contrary to the Defendants Promife, to Da- 

ihage, (^c. The Defendant pleaded in Bar a Releafe made by 

Deed to him by the faid Thomas Mafon during the Marriage 

with Jnne one of the Plaintiffs, whereby he releafed. to the 

Bjrwhom, now Defendant all Anions, Quarrels, Controverfies, Claims 

and by what ^nd Demands whatfoever, which he had, or might have a- 

ProJniffemay gainft the faid Hudfon^ C^^. upon which the Plaintiffs demurred: 

be reic^fcd. And it was adjudged pro 2yer\ that the Releafe would not 

Lut^.^zA9 ^^^^^^^S^ *^^^ Promife: Becaufe altho' the Promife was pre- 

Saik/171. fenf, yet the. Execution of the Promife was in fututo^ and 

Mo. J4. fuch, that he who releafed could never have an Aftion on it 9 

'' *'^* but if he had releafed by exprcfs Words all Promifcs, or all 

Anions and Quarrels which he or his Wife had or might have, 

then it was held, that the Promife had been releafed ^ for the 

Promife, being a fpecial Caufe of Aftion, cannot be releafed 

till it comes in ejfe^ no more than a Covenant, as 5 Eliz. it is 

adjudged, and 35 ^» 8, T)y. 56. b. Wherefore Judgment was 

given pro flMr\ Fleming Jufticc being abfent. ^(W? Nota 

bene. Telverton^ of Counfcl with the Defendant. 

I Prowib 
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Prowfe verfus Turner, Bail of John Skinner. 

N a Scire facias againft the Bail, who on the fecond Scire facias was Scire Aicut. 
_ condemned foe not having the Body of the Principal, Judgment Where an 
was given that the Plaintiff fliould recover fnper Kecnperationem prse- ^^r^^i 
didam^ where it Ihould be fuper Kecognitioiiem pr^tdiSam j wherefore fhall nlt^bc 
Telverton and George Crooke m6ved to have a Writ of Error. And, reformed in 
per Curiam^ * no Writ of Error lies in the Exchequer-chamber, be- «*»« Exche- 
caufe the Judgment is in a Scire facias^ which is a judicial Writ, and g^^''-^*^*'"* 
is not expreily named in the Statute 27 Eli%. which gives the Error stlt/ay EI. 
in the Exchequer. And they were likewife of Opinion, that it docs Error in 
not lie in the King's Bench, as upon Error in Procefs, for there is PArli*tncnr. 
no JSrror in the Procefs ; for that is where the Procefs is miftakcn, * Cro. Jac. 
fcil^ one Procefs for another, and here the Procefs is not miftaken, J^i» 9^4* 
but ilfued in due Form of Law • but the Error is only in Point of "ro. C*k 
Judgment, viz. Kecnper^nltmetn Jox Kecognitionentj which is clearly 300! 
another Matter, and no Remedy, as it feem^, but in Parliament, i Ven. 38. 
And alfo tVilliams Juftice conceived, that the King's Bench could *^^* 
not reform the Error in Procefs, unlefs in the fame Term, ^wi 
vide accordingly, F. JVT. B. 22. Then Telverton moved that it is a 
void Judgment, and that the Bail ought not to be vexed thereby ; 
for there is not any Judgment at all upon the Recognifance given 
by the Court, upon which Execution can be demanded, jid quod 
non dederunt Refponfum. I^tod NotUy ^ ^lare. 

Taylor 'verjks Markham. 

^Refpafs of Battery fuch a Day, and declared accordingly, Qo^ » BrownL 
The Defendant pleaded that he, Tempore quoy was (cifed ofcrdUc.iaA 
fuch a Reftory, in the Place where the Trefpafs is fuppofed^ in Trcipafs. 
Fee, and that Tempore quo^ there was Corn fever'd from the nine RepiicAcioa. 
Parts at the Place aforefaid, and the Plaintiff came to *take away 
the Com, and the Defendant in Defence of his Corn, and to keep 
the Plaintiff from taking it, ftood there to defend it, and the 111 that 
the Plaintiff had was of his own Wrong, i3c. The Plaintiff replied j 
de Injuria fua propria abfque tali Caufa: Upon which the Defendant Where de 
demurred in Law. And it was adjudged for the Plaintiff: For Atch Injuria fua 
general Replication is good, iind the i*laintiff need not anfwer the P'^op"* •fa- 
Defendant's Title, becaufe the Plaintiff by his Adion claims nothing ^^^^ \^^y^ 
in the Soil or Corn, but only Damages for the Battery, which is be a good 
merely collateral to the Title. But where the Plaintiff makes Title iffuc. 
by his Declaration to any Thing, and the Defendant will plead 
another Thing in Deftrudion of it, or of the Plaintiff's Caufe 
of Adion,* there he ought to reply fpeclally, and fliall not &y 

. S f . abfiM 
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abfque tali Caufa^ as 14 H. 4. 32.^. Trefpafi for taking his Servant, 
the Defendant IhewM that tlie Father of binh whom the Plaintiff fup- 
pofed to be his Servant, held of him in Chivalry, &r. and died 
feifedy his Heir (viz. he who is fuppofed the Servant) being within 
Age, wherefore he feifed him as his Ward, as he well mighty there 
the Plaintiff replied, de Injuria fua frePria abfqtie tali Can fa -^ and it 
w^s difallow'd by the Court without anlwering to the Seigniory, vi%. 
de Injuria fua propria^ abfqtie boCj that the Father of him who is fup- 
pofed Servant held of him in Chivalry; the Reafon was, becaufe the 
Plaintiff by his Adion made 'fitle to the Servant, according to 
16 £. 4. 4. S^od Not a. And Judgment was given accordingly* 
Telverton of Counfel with the Defendant. 



Tuthil verjiis Milton. . 

Cr6.Jac.2a2. 'TpHE Plaintiff declared, that whereas he is aJFreeman of ^V//j, 
Word*. j^ ^^^ exercens Artem five Myfierium of a Linen-Draper within 

the fame City for five Years paft, and by his Credit ^c. had gained 
much, ^c. ven4endo ^ emendoj &c. yet the Defendant 28 Jrdii 
Anno s at Brifiol in Warda cmninm SanSortm within the Jurifdidion 
there, ad eundem S^erentem dixit & ad Franc' Tuthill, viz. Ton both 
(inntiendo the Plaintiff and Francis SutbillJ arc Bankrupts and, net 
worth a Groat ; ad damnum^ Vc. and it was found by Verdift there 
for the Plaintiff by a Venue de IVarda omnium SanSerum^ and Judg<^ 
ment given, there ^ and it was removed into the King's Bench by Er-^ 
ror, and the Judgment affirmed ^ yet two Exceptions were taken ; 
I. That after an Attachment awarded in Briftoly a Capias iffued a- 
19 H. 7. 9* gainft the Defendant there, where by the Statute 19 H. 7« it feems, 
C«piM in»n ^hat a Capias in an Aftion on the Caie doth not lie but in the King's 
the Sfcf Bench and Common Pleas. To which Tehcrton anfwer'd j Firft, That 
is an Exception which fubverts all Proceedings in inferior Courts, 
which always uft fuchPrbcefs of Cipj^ as thelecpnd Procefs in fuch 
Adions; but if they commence there with a Capias^ as the firft Pro* 
cefs, without Summons or Attachment, it is not good, but is c$n^ 
tinui adjudged Error: 2. This Judgment is grounded on «he Ver-* 
did precedent, becaufe the Party has appeared, and the Capias is 
but mean Procef^, which, is out of Doors by the Appearance of the 
Party, ^od tota Curia conceffit. The fecond Error, on which they 
infifted, was, that the Declaration is not good, becaufe it is not laid 
precifely, that at the Time of Speaking the Words the Plaintiff was 
a Linen-Draper, but only for the Space of five Years paft : To which 
7>/wf/M anfwer'd; that there is a Difference between Slanders of one 
in Refped of an Office, and in Re(pe& of a Trade or Profeffion : For 
if a Man lays of a Juftice of Peace, that he is a Briber, &a he 
4 muft 
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muft fliew in an Action for thofc Words cxprefly in his Decla- 
ration, that be wa$ a Juftico of Peace at the Time of the 
Words fpoke, becaufe they iCbund in Slander of his Pcrfon in 
Refpe^ of his Office wily, which Office continues during the 
King's Pleafure only, being by Commiffion. But where a ViaePtlm. 
Man is flander*d in his Profeffipn or Trade, there it need not jSJ'tfj. 
be fo precifely alledgcd, that at the Time of the Words fpo- 
kcn he was a Lawyer, Phyfician, Merchant, or Linen-Dra- 
per; but it is fufficient to ihew, that he is of fuch a Trade, 
«nd has exeitifed it for feveral Years paft, without faying uh 
timo ox jam elaps*; for a Man ihall not be intended to alter his 
Trade or Profeltion, but by Prefamption he continues it during 
his Life, j^dfuit etiam concejjtm per Curiam* Quod Nota» 
And the Judgment was affirmed: Vide Tritty 6 JacRoi 1 27 J. 
for the Cafe. Accordingly Trif$' 38 £//«. % R. Rot* H<>. 
between Gardyner Plaintifl^ and Hoptaood Defendant on tne 
fame Words, 'thou art a Bankrupt^ the Plaintiff allcdging 
^^md per maltos Jnnosjam retroacios Art em merchandizandi^ 
mndendi & licite barganizandi exercuit (^ ttfits fiat , and 
Judgment given for the Plaintiff. It was alfo agreed, that Vcnoe from 
the Venue was well awarded from a Ward within the City, * ^ 
velius (jmm de Civitate^ contrary to 8 /T. 5. 

Godley vfrjks Frith. 

THE Plaintiff declared for a Difbrbance in a Way, and C»fe. 
declared that he was feifed of ^a Me(fuagc, <^c» and tha^ 
he and his Anceftors, and they whofe Bftate, ^c» have had a 
Way from his Meffuage to fuch a Place for theitl^ their Ser- 
vants and Farmers, as well on Foot, as with Carts, ^c. and 
fo retrorfum^ and that the Defendant had flopped the Way, to 
his Damage, c^c. And upon Noti cuFy the Jury, found the 
Way as the Plaintiff had declared) but found it to be appurte- 
nant to the Mbffuage, and if it fliould be intended the Way 
which the Plaintiff declared for, they found for the Plaintiff, 
/»/;>«' «o« J and affeffed Damages. And, £«• C«rw«!f, the Vcr- 
6\6l has not found any Thing againfl the Plaintiff, but that he 
ihall recover, for the Plaintiff in bis Declaration Ihall never J^yjJ*'*** 
lay the Way to be appendant or appurtenant, becaufe it is £«fi^en^ 
only an Eaie and not an Intereftj it i& otbcrwife of a Q>m- and not «& 
mon, for that is an Intercft, and may be of feveiai N*- Jj?"""" 
tares, appurtenant, aprcodant» or io Grois; but a Way ean* Cbmboa* 
not be £b. And all tne Precedents in the Bo(& <£ Entries 
are according to the Declaration liere, without )aying thie 
Way appurtenant <« appendant* And Ulu Mam Secoii«- 
dary, informed the Judges that « Judgment in the King's 
Bench was reveried in the Bxchoquer^ bocavlb the Plaintiff 

had 
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had allcdgcd a Way appurtenant to an Houfc, becaufe he 
claimed it in another Manner and Nature, than he ought by 
the Law: 2?^ Nota. Wherefore Judgment was given for 
the Plaintiff. Teherton of Counfel with the Plaintiff* 



Flud ^erfus Rumcey. 

i^rohibltioiu 'T^HE Suggeftion was, that whereas he was indebted to 
made Ex^- A J. S. in 30/. which J. iJ. "afterwards in his Life-time by 
tcutor, yet hls DeJed gave all his Goods and Chattels to ^. and aftcr- 
ttiicilr^ wards made the Plaintiff' and % his Executors, and devifed 
that the Plaintiff' Ihould pay out of the 30/.. that he owed 
him 10/. to the Defendant for a Legacy, the Defendant had 
drawn the Plaintiff*, into the Spiritual Court for the Legacy, 
where by the Law the 30/. Debt is cxtinguiflied by making 
the Plaintiff Executor : And ftiewed that he proved the Will, 
drc. And, per Curiam^ the Defendant ihall have a^ Conful- 
tationj for, although the joint Executor has no Remedy to 
recover this 30 /• againft the Plaintiff his Co-extcutor, nor no 
h&Aon can be ufed for it in the Plaintiff's Life, yet the Debt 
is not extinguiflied, but remains as Affets to any other Cre- 
Salk. 306. ditor, as 8 £• 4. — is: And by the fame Reafon that fuch Debt 
fliall fatisfy a Debt, it Ihall alfo fatisfy a Legacy,- and the ra- 
ther, becaufe the Teftator s exprefs Intent was fo, having pre- 
cifely limited the Legacy to be paid out of the Debt, ^f^^ 
Nota. Ter totam Curiam. And a Confultation was awarded 
accordingly. Teherton was of Counfel with the Plaintiff. 
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Staverton verfus Relfe. 

Words. Tf ^ill pro've tJ^e a perjured Kna^e. And it was objefted 

I in Arreft of judgment, tbftt the Words were not fpoken 

^ affirmative^ but doubtfully, and in the future Tenfe, (/ 

. mllprove^ &c.) But, per totam Curiam^ thefe Words {I mil 

how!m!'' P^<^^) ^^ ^ vehement Affirmative, which import not only 

that Perjury was committed, but that the Defendant would o- 

pcnly traduce the Plaintiff for it, in fuch Sort that it ihould be 

openly proved. And, by Williams Juftice, it is like the Cafe. 

12Dy. fol. 72. bm iT^ou wik be a Bankrupt within fefoo l^ays: 

And adjudged there, tjiat the A^ion lay; for altho' the Words 

.4 * in 
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in their Signification refer to a Time fiituiie, yet they are a 
prefent Slander. 2yod Nota. Per totam Curtain. 

Bell ^erfus Fox ^ Gamble. 

THE Plaintiff declared, that the Defendants Confpiratione Cro-Ttc.a5o. 
hahita caufcd the Plaintiff to.be indited at Tork, &c. ^°^p^"^"^ 
for. a common Ba^retor^ 6* ea Occafione.ot Tork he was taken 
and detained in Prifon quoufyue before the Juftices of Aifife fuch 
a Day, drc. fecund Leg & Confuetud^ hujus Regni Anglia 
acquietatus fuit^ ad damnum j&c. And upon Non cuP pleaded, 
it was found for the Plaintiff, and moved in Arreft of Judg- 
ment, that the Declaration was ribt good, becaufe there wanted 
this Word {inde) acquietatus^ or {de pramijjis) acquietatus ; fo ^^^^ omh- 
that altho' upon the Indiftment the Plaintiff was taken, yet "^'j*""^ ^^^ 
Non conflate of what Thing the Plaintiff was acquitted,- for 
he might, for any Thing that appears to the Courts be taken 
and committed for a Barretor, and yet be acquitted of another 
Thing as well as of the Barretry : But on View of the Precc- Cro.Car.28^. 
dents in the Book of Entries and JP; i\7: S. Judgment was given || ^.^b^ i 14. 
for the Plaintiff; for the Writ never has the Word inde^ and g. ' 
the Precedents are both Waysj and the rather becatife tis all^®^^^^^® 
but one Sentence^ and can have none other Reference than ^ 
to the Indiamerit of Barretry, for that is SuhjeSia Materia on ' 

which the whole depends, ^er totam Curiam on great Dei- 
bate. Teherton of Counfel with the Defendants; 

Ston^ & aF ^irjas Brotnwich: 

THE two Plaintiff declared againft the Deibidant for di* Cro.J«c. iji. 
verting an antient Water-courfe, which Time whereof^ 22.''^ 
(^c* ante t a fern Diem ran in (^ per their Land, vvhich they 
held in Common, and fliewed their feveral. Titles in their De- 
claration, and that fuch a Daf after the DdEbndatlt diverte<i 
the Water there running, &c» to their Damage^ (ji'c, and upon 
Non cuP pleaded it was found fer the Plainti&, and moved 
in Arreft of Judgment; i. That the Plaintifis ought not to join 
in this Adion, becaufe they are Tenants in Common, no more 
than in Affife pf Nufance: But Non aliocatufy for the Aflife 1iaA.19S.d1 
of Nufance is in the Realty, but this Aaion is only in the 22"^'^*" 
Perfonalty , and does not concern the Title bttt only the Common 
Poffeflion, whereby the Profits of the Land are diminiflied; Jg^J;»'°^ 
for concejftm./uitf that in an Adion for Slandering their 
Title, or in Forger of falfe Deeds, they muft fever, and 
cannot join ,, becaufe it concerns the Title,, which is fe^ 
veral, and fo is ipff.S.'-^i. Exception was, becaufe the 
Plaintiff fhew that it was an antient Watcr-courfe, which 
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ran per & trans the Plaintiffs Land till i Mdii fxjch a Year^ 
which was before the A(5kion laid, and before the Stopping 
laid in the Declaration, fo that it docs not appear that the 
Water-courfe had Continuance at the Time of the Diverfion ; 
but becaufe it appears afterwards in the Declaration, that the 
Pldintif£i diai^e the Defendant with the Diverfion fuch a Day 
after, which is now found by the Verdid, the Court cannot in- 
tend but that the Water-courib continued. Per mam Curiam^ 
And Judgment accordingly. 



Croj4C. 224. 
Co. Enrn 

i47.b. 
Cafe. 
Hoftclcr. 
Xlafter 
brings Ac* 
fion where 
the Servant 
18 rot^V4 ia 
an Inn.. 



Appeal of 

Kof 79. 
Poph. 179. 
Latch 127. 
Daiif. 8. 



Bedle njerfits Morris. 

Richard Sedh brought an A&ion on the Cafe againft Mar^ 
ris^ and declared on the general Cufloni of the Hoalm, 
that all Inn-keepers, who keep common Inns, ihali keep the 
Good3 of their Guefts fafe^ fo that in De&ult of the Inn- 
keepers or their Servants they fliall not be loft, and declared 
that the Defendant ante 20 T)ecembr Jnno 6 ac eodem die 
cufiodwit & adhuc cuftodit dr tenet cemmme Hofpitium in 
Dunchttrvb in Camitaiv War\ and one ^. Bedle the Plaintiff $ 
Servant, as his Gueft the fame 20 Decembr in Hofpitio fuo 
hofpitaviu modern W* Bedle adtanc & ibidem hahente in legiti- 
ma cuftodia fua a Purfe) value id. and 76/. de fecuniis nume^ 
ratis in th^ fame Purfe. inclt^j as the Goods and Chattels of 
the Plaintiff /i^r^i^; dy adhuc exiften a lawful Subjed of this 
Realm, Male&^ors unknown to the Plaintiff the fame 20 2)^- 
cemhr Anno 6 ad Dtinchnrch pradiUum the faid Purfe and 
76/. in the fame Purfe adtunc dx ibidem inchfasy in Default 
of the Defendant and bis Servwts, took and carried away, a- 
gainftthe Law and Cuftom aforcfaid: And upon Non CvS 
pleaded, it was found for the Plaintiff. And it was moved in 
Arreft of Judgmrat, that the Aftion did not lie for the Mafter 
on a Robbery of the Servant. But Non allocator ; for none 
can have Satis&dion but he who has the Lofs, and the Lofs is 
to the Mafter, and he only ihall have an Appeal of Robbery: 
7. It was objeded, that it does not appear that he was his Ser^ 
vant at the Time of the Money and Purfe loft; fed non alloca- 
tur \ fo^ it is alledged exprdly that he was the Plaintiffs Ser- 
vant at the Time he was lodged in the Innj and moreover it 
is not material whether he was his Servant or not; for if it 
was his Friend by whoni the Party fent the Money, and he is 
robbed in the Inn^ the true Owner ihall have the A^ion. 
Per totam Curiam. And Judgment given accordingly. 



Albaq 
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Alban verjits BrounfalL 

THAT the De£ 20 Febr' Jn.^. the PlakitiflTs Clofe caliec! i BrownL 
Sandey-heath at Sandey broke and enter d, and fpoiled his " ^^ ^^ 
Grafs, and 100 Conies ibidem ttmc intcrfedt^ took, and carried " ^ '* 
away: Necmm that the Defendant the fame Day the Plaintiffs 
free Warren at Sandey aforeikid, (^c. entered and ehafed with- 
out Licence, and fifty Conies killed, took and carried away; 
to bis Damage, drc. The Defendant to all the Trel^als prater 
breaking and entering the Clofe called Sandey^heath^ and tread- 
ing the Grafs, pleaded Nbn Cfd^^ and upon that UTue was join- 
ed i and as to breaking the Clofe, (^c. the Plaintifi ought not 
toTiave his Aaion; for he faid, that W. Lord Ruffel arid EUz. 
hisWitoftierum & adhuc funt feifed in Fee in Right of £- 
Uz. in quadam pecia hraera continen 10 Jcras in Sandey^ 
contigm adjaceri dy undique. Sepi to the Place called Sandey- 
heathy and that they and all thofc vvhofe Eflate they have in 
the faid Piece of Heathy fyc. have had and ufed to have pro 
fe & Firmariis fuis diUa pecia hrwta^ &c. & pro Ser^ten 
fuis Ttijfagium afqae eandem Veciam hruera & ah eadem pe- 
cia iny per & trans the faid Clofe called Sandey-heath inquoi 
(^o all Times of the Year at their Pleafure, aa capiendum & 
percipiendtim the Profits ejufdem Pecia bruera. And the De- 
fendant further faid, that l&ng before the Trefpafs, &c. many 
Conies in the faid Piece of Heath were wandring, and feveral 
Cony-holes ibidem fuerunt^effqfpa^ (jy in eifdem antris effoffis 
diUi Caniculi habit are gaudent^ the fame Piece of Heath eo- 
dem tempore qnOy ^c. herbam ibidem crefoeri depafceri fuerunt^ 
and the Defendant as Servant to the Lord tiuffel^ and by his 
Command, tempore quo^^c. in^per (jr trans the faid Clofe in 
quoi &C4 wrfus & nfque ad praaiBam peciam hruera pedibus 
ambiihndo itinerant ad wnandnm d" capiendum pradiuos Ca^ 
niciJos in ptadiUa pecia bruera^ &c» tunc ibidem err antes & 
depafcentesy prout ei bene licuity drc. Qua quidem jMbulatio in^ 
per dr trans Oaufum pradiUum in quoj &c^ pro Caufa pra- 
diSta eft eadem Chufi FraUio dr Intratioy drc of which the 
Plaintiff complains; and avers that the Place in which the De-^ 
fendant ex Caufa prad ambulando itineravit in Sandey- 
heath pradiBo in quo^ drc. was propinquius TaJfagium^^^jg^^xi^A 
quo ipje uti potuit ufque pradiUam peciam hruera comintn &«» not M 
10 Acras. Upon which the Plaintiff demurred : And per Cu- ^"JJJ ^^^ * 
riam the Bar is not goodj for Tajfagium is properly a Paffage 
over the \Vater, and not over Land, and here the Defendant 
ought to have prefcribed in the Way and not in the Paffage, 
for he ought to obferve the ufual Words, and thofe which 
are known in the Law, as a Prefcription and Ufage for a 
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Way and not for a Patfage. ^^d ^ide 32 Jff. 58. & 1 1 -ff 4. 
82. /?. 2. The Prefcription is not good, becaufe it is not ihewn 
a quo loco ad quern locum the Paffage or Way is, and altho* a 
Way may be in Grbfs, yet it ougnt to be bounded and cir- 
cumfcribed to fonie certain Place, ^rafertim when it appears 
to lip in Ufage from Time whereof, Qfc. for it ought to be 
in loco certos and not in one Place hodie^ and in another Place 
cras^ but conftant and perpetual in one Place. Quod Nota. 
3. The Bar is not good, becaufe it is riot fhewn, what Man- 
ner of Paflage it is, whether on Footy or Horfe^ or Cart-^qy; 
fo that it is in the whole incertain* And Judgment given ac- 
cordingly. 

Brand verJUs Lidey. 

THE Plaintiff declared, that whereas one WilRams Was in- 
debted to him in 100/. and for the Satisfadion of that 
Debt delivered to the Defendant fundry Goods in Specie a- 
ijiounting to the Value of the Debt to fatisfy the Plaintiff the 
faid'ioo/. and whereas the Plaintiff came to the Defendant, 
^nd required him to fatisfy the faid 1 00 /. with the Goods in 
his Hands, the Defendant in Confideration the Plaintiff would 
forbear him for a certain Time, affuraed and promifed by 
fuch a Day to pay and fatisfy the Debt. The Plaintiff al- 
ledged i«/iij^^, that he did forbear the Defendant accord- 
ingly, yet he had not paid th^ fog /• altho' fuch a Day re- 
quired, dxc. and upon Non ajjumfit pleaded it was found for 
the Plaintiff, and fliewn in Arreft of Judgment, that there is 
no Confideration on the Part of the Delendant^ for by the 
Delivery of the Goods by Williafns to him, he had no Intereft 
in the Goods nor Profit by them, and fo no Benefit at alL But 
it was adjudged for the Plaintiff; for by the Delivery of the 
Goods to the Defendant to fatisfy the Plaintiff the 100/. the 
Plaintiff had an Intereft and Property in the Goods, and then 
by the Plaintiff^s Forbearance of the Defendant for a, Time, 
the Goods being due to the Plaintiff immediately, the Defen- 
dant had a Benefit, and quid pro quo. Teherton of Counfel 
with the Defendant. 

Saunders wrJUs Cottington. 

EJe^ent of two Meffuages; but the Bill on the File was 
only de uno Mejuagioi and the Defendant by his Paper- 
book pleaded Non cut to two Meffuages; and the Roll in 
Court, and the Record of Nifi Prius were both of two Mef- 
fuages; and there was a.Verdi<a for the Plaintiff, and Judgment 
accordingly; now after Error brought by theDef.and before 
the Record removed, it was moved that the Bill on the File 
tnight be amended and made 2 Meffuages ; and becaufe the Def. 
3 pleaded 
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J)leaded ko t>teo Meflfbages in His Plea in Paper, and the Record of Where the 
Nifi fritts and the Roll in Coijrt were accordingly; it was rcfolved ®*" ''".^hc 
per totam driam^ that the Bill on the File foould be amended and amerScd b^ 
made two M^jflfuages ; for the Bill which ipeaks de utto Mcjfua^io only rhc Roll. ' 
cannot be the Ground of all the Proceedings after; but it is as if no 
Bill at all had been filed, and that ihall be fupplied, as it has been 
f<fpins in Experience, before the Recotd reniovcd. ^tod Nota. Tcl'^ 
wrton of Counfel with the Plaintiff 



Freifton "V^rfm Shellicd 

MR. Sbeilitt) of Grays-Inn^ and feven others, were indicted for a IndiQiheiit 
forcible £ntry into a Cottage and Croft in an Hamleb of ^" ^ **• •• 
Heath in the County of 2ork in the Weft-Riding Com prad\ that they 
Mam fort i enter'd on the PoflTefEon oiAime Bhiuesy Farmer ofKicbard 
Freiftoftj and difleiCcd R, Freifton^ and fie dijjetfihm him extraten^ till the 
Day of the Inquifition. And Telverton moved, that the Indidment was 
infufficient, becaufe they have not found that Ai$ii Binues the Farmer 
was amoved and expelled, and that is the Force o-f the whole Mat- 
ter j for the Poflcflion of the Farmer or Termpr is the Polfeflion of Where tlw* 
the Reverfioner, and without oufting the LeflTce there can be no ^'^"'^1^"'* 
Difleifin to him who has the Freehold, ^wd fuit conccjfum per totam ichcrwifeitU 
Otriamy and the Indictment was difcharged: But if the Indidment n6 DiCTcifio* 
bad not cxprefled Anne Bittnes to be Farmer, but generally the Cot- 
.tage, C^^. to be in her Occupation, then by tt^illidms Juftice, the In- 
didment which found the DiflTeifrn only had been good, becaufe no 
Title 13 found ih any other but in him ^ho ii found to be dilleifed, 
but finding th^ Woman to be Farmer, that is aii Eftate known and 
certain, ind fuch Farmer itiuft be ejeded, or elfe he wKo has the 
Fteehdld cannot be diifeifed. ^lod Nota. Per totam Cnriam. 



Draper ^erjas Fulkes. 

A Man birought an Aftion on the Cafe on Trover againft Husband Trover. 
?ind Wife, and declared that he was poflHted of^leveral Goods * Vide iVcn. 
in Specie^ till fuch a Day he l6ft them, ->vhich came to the Pofleffion J^ 
of both the Defendants, and * they converted them' to his Damage, yen may 
i^c. and on Non eiU^ pleaded , it was found for the Plaintiff^ and convert 
Judgment given in the Common Pleas, and affirmed in the King's Goods. 
Bench on a Writ of Error : Yet an Exception was taken to the Decla- 
ration, becaufe the Converfioq is laid to the Charge of the Wife as well 
as to the Charge of the Husband, and a Feme Covert cannot convert' 

U u Goods, 
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Goods, but it (hall be fak) the Converiion of the Husband 
only, for in Regard flie can have no Property, but the whole 
is in the Husband; therefore the Convcrfion ihall ^ faid the 
Aft of the Husband only. To which Teherton anfwer'd, that 
this Aftton is not grounded on any Property fuppofed to be in 
the Defendants, but on' the Pofleflion only, and the Point of 
ov.lt ^^^ Aaion is the. Converfion, which is a Tort with which a 
latch 1x6. Feme Covert piay be well charged, as well as fhe may be 
charged with a Trefpafs or DifTciiin comroitted. And if a 
Feme Covert takes my Sheep and eats them, or other Goods 
and converts them, I may well have this A&ion againft Hus- 
band and Wife, and fuppofe the Converfion in the Wife only, 
Sftlk. 114. j,,-^. the Tort. But Husband and Wife cannot have ah A^ion 
on Trover, and fuppofe the Poffefllon in them both, for the 
Law will transfer in Point of Owneribip the whole Intercft to 
the Husband, as zx £. 4. 4. is. J^md fmt conceffutu per mam 
Curiata, 



J BrownL 'T^HE PUintitf dieclared in Ejeament on a Leafe of aa 
oV.* ijj. A Houfe, ten Aci«s of Land, 20 Jcras Tratiy to Taftur^, 
Cro. EL ij. by' the Name unius Meffttaeiiy 10 Jcr Trati, be H more or 
w?Nomcn ^^ ' ^"^ ^ ^'^^ ^"^ pleaded had a VerdiO, but Ai/ capiat 
^toft^c per billam was ehter'd; for on the Matter difelofed by the 
Q?««»ty w Plaintitf himfelf in the Declaration, he cannot have his Exe- 
jbeDeciar*- ^^^^^ ^£ ^^^ Quantity found by the Vcrdift j for in the Leafe 
there are but ten Acres demifed, and thefe Words {more of 
, kfs) cannot in Judgment of the Law extend to thirty or forty 
Acres, for it is impofllble by common Intendment, and the ra- 
ther biecaufb tfao Land demanded by the Deckratioa is of an- 
other Nature than that which is mentioned in the per Nomen ; 
for that goes only to Meadow, and the Declaration to Arable 
and Pathire. Quod Nota, ¥er Curiam, 

Troughton verfus Goc^e. 

TRefpals for entering into his Clofe called f^tldmarfiy^ and 
five Loads of Hay there mejfuit (jr defalcovit to his Da- 
mage, (^c. the Defendant faid, jihiod Clamfum pr^tdiBum con'- 
tin* 1 » Jcr\ whereof long before the Trelj^fs, & Tempore quo^ 
(^c» the Mayor, (jyc* of JLondom were feifed in Fee, and fo 
feifcd demifed to the Defendant for Years before the Tref- 
pafs fuppofed, by Virtue whereof, he enter d till -the Plain- 
tiff claiming by Deed from the Mayor, (jrc, for Uky where 
nothing paffed, entered, and the Defendant I'empore quo y 
drc. re-enter'd, as he well might, drc* The PlaintiflT re- 
plied, that the Clofe in which' the Trefpafs is fuppofed 
contains on Acre and three Roods, and abutted it Eafty 
4 n^ejty 



J Brownh 
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IVefi^ North ahd Southy and orte of the Abuttals was on the twelve 
Acres mentioned in the Bar ^ and concluded tha; ic is aliui quam the 
Clofe roentioned in the Bar containing twelve Acres. Upon which Where the 
the Defendant demurred; and as it feemed to the Court on the iirft Pl*«nt^and 
Opening of the Matter, the Replication is not good; becaufe it does f */^°^n7he 
not anfwer to the Title fuppofed by the Bar, for when the Plaintiff Name of ^he 
in his Declaration gives the Plac^ a Name certain (as here Wild- Place, the 
marfl)) and the Defepdant by his Plea in Bar agrees to the Place j as Plainrfff 
here, viz. ^tod Oaufum pradi^um (id eft Wildmarfli) is the Inheri- ^^f^J^^ J*' 
tance of the Mayor, iSc and he, as Leflee for Years to them, makes yj^^ ^J^^' 
Title to it, the Plaintiff ought to anfwer the Title or avoid it, which not conclude 
he does not by the Replication ; for the Plaintiff thereby endeavours q.wod eft a- 
to affign a new Place, which cannot be, when they are before a- ^""^• 
greed of the Place: And therefore he ought to have pleaded, that 
there were two Clofes called Wildmarjh^ the one containing twelve 
Acres, &r. as the Defendant had alledged, the other containing one 
Acre and three Roods, whereof the Plaintiff wai feifed, and that 
the Oofe where the Plaintiff fuppofed the Trefpafs was in the Clole 
. called IVildmatJh containing one Acre and three Roods, ^iod Nota. 
And vide 21 H. 4. and feveral other Books, which make a ^larc of 
this Pleading: And Curia advifatt mlt. 



Barwicke wrfns Fofter. 

DEBT for Rent; the Cafe was fuch ; The Plaintiff demifed cer- > B«wnL 
tain Land to the Defendant at MicV 1 Jae. for five Years, cSilftcat? 
yeilding Rent at our Lady-day and Michaelmas yearly^ or witbiu ten jjj, 
Df^s after I and for t1ie Rent arrear at the lafl Michaelmas the Plain- x hwmX. 
tiff declared, as for Rent due at the Feafl of Saint Michael. And a»^ 
prima facie it feem'd to thewhole Court, except Ooo*^ Jullice, that whcreRcnt 
the Aaion did not lie, but the Rent for the lafl Ouarter is gone ; reierved 
for it is not due at Michaelmas as the Plaintiff fias aeclared, for by at Mich\ or 
his own Shewing it is payable, and referved at Michaelmas^ or within ^i^^^^ ^«a 
ten Da}'8 after, fo that altho* the Leflee may pay it at Michaelmas- ^J^l fj^' 
day^ yet it is not any Debt that lies in Demand by A6tion till the ten good, and 
Days palled, and the Refervation , being the A&, of the Leflbr, wbex4 not. 
ihall be conftrued flrongly againft hinifelf^ fo that forafmuch as the 
End of the Term is at Michaelmas^ and before the ten Days, 
(till which Time the Rient is not due, and at that Time the 
Term is ended) therefore the Leflbr fhall lofe the Rent; as if 
the Leflbr died the next Day after Michaelmas-day^ the Executor 
ihould not have the Rent, but the Heir by Difcent as incident . - 
to the Reverfion; and if the Leflee had paid the Rent to the 
Leflbr on Michaelmas-day^ and hacl died before the ten Days, his 
Heir in Ward to the King, the King Ihould have it again ^ for it ' 

ought 
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44 E. 3. 5. b- ought not of Right to be paid till the ten Days, like to.44 ^« 3- 

ioCo.ii7.b. But this Cafe being moved T'fm. Hill, after, Fle?;ih2g Chief 

Juftice, Fenner SindTehertOTi wvtata Opifiione held ftrongly, 

that the LefTor fliould haVe the Rent, for it is rcfbrvcd yearl^^y 

and the ten Days added ftiall be expounded to give Liberty to 

the Leffee within the Term for his Eafc to protradl Payment. 

Vide 10 Co. But becaufe the ten Days after the laft Michaelmas are out 

'*^* ^' of the Term, rather than thp Leffor (hall lofe the Rent yearly 

rcferved, the Law will reje^ the laft ten Days. ^^oJ Nota^ 

A good Reafon* 

Breiiley verfus Todd 

CraJac.aiS. ^"^HE Plaintiff declared, that in Confideration the Plaintiff 
mV ftall A at the Defendant s Requeft would take to Wife J. S. the 
t)cft good Defendant aflfumed to pay the Plaintiff 50/. on Demand} the 
Snfind' Pl-^intiff Ihcwed infaUo, that he Trufting to the Defendant's 
where No- Promifc did marry J. S. fuch a Day, yet the Defendant had 
ncc need not ^ot paid the 50/. altho' he was requefted lucih a Day, to his 
^'^*^* Damage, dxc. And on Non Jjfumpfit pleaded, it was found 
for the Plaintiff, and alledged in Arreft of Judgment, that the 
Plaintiff ought to give the Defendant Notice of the Marriage, 
becaufe the Defendant is a Stranger to it by Prefumption, and 
5 Buift. 52tf. cannot have Notice. But it was adjudged for the Plaintiff; 
Crajac.404. ^"^ that Notice was not neceflfary, for the Defendant h^s bound 
J RoLRep. himfelf by his Promife as ftrongly as by his Bond; and more- 
^'buM ^^^^ *^^ Notice is no Part of the Promife, and therefore need 
* ' *'** not be alledged: Arid it was never feen, that Notice was in- 
ferted in the Declaration, for the Defendant ought to take No- 
tice at his Peril. And fo it was adjudged between Warley and 
Hodges T*. 44 EL Rot. 2 38. and the Cafe of Street and tv heeler 
now lately adjudged to the contrary was denied per toi Curi 
for if a Man promifes on a good Con^deration to pay J.S^ioL 
when J. D. fliall come to Paiils^ he mufl do it at his Peril, for 
it is intended that he has Power over J. 25. cither not to Come 
at all, or not without his Privity. £i^od Not a. , 



1 Brownl. TT wds adjudged pertoi Cur\ where an Executor is Plaintiff 
Cro.jAc.229. -l ^^^ ^ Thing touching the Will, and is nonfuited, or a Verdict 
4 Mod. 24;. paffes againft nim, that he (hall not pay Cofts on the new Sta- 
Coinb 228* *^^® 4 J^^- for the Statute ought to have a reafonable Intend- 
Si!ik.2o" jnent, and no Default can be prefumed in the Executor who* 
6 Mod. 93, complains, becaufe it concerns the Aft of another, which he 
^^ cannot have perfe<ft Notice of, and fo it was faid to be re- 

folved and adjudged now lately by all the Juftices of the 
4 Common 
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Common Picas/ Quod Not a. A fettled Judgment by both 
Courts contrary to fome few Precedents, which have been in 
the King^s Bench to the contrary. Qyod Nota. 
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Molineux verfm Molineux. 

IN Debt in the Common Pleas againft Molinetiic on a Bond i Brownl. 
as Heir to his Father, the Defendant there pleaded Riens crajtcij*. 
per T)ifcent except twenty Acres in ©. in fuch a County. Error in 
The Plaintiff replied, that the Defendant had more by Dif- ^^^• 
cent in S. viz. fo many Acres: And upon that they were at 
Iffue, and it was found for the Defendant, that he had nothing 
by Difcentin S. wherefore the Plaintiff recover d and had Judg- 
ment to have Execution of the twenty Acres in l^ale: Upo|t 
which Judgment the Defendant in the Common Pleas brought 
Error; and afligned for Error a Difcontinuance in the Re* 
cord cd the Plea a Hermino TafchiC afque ad Hetm Mic\) after. 
And whether it was aided by the Statute i8 BMz. becaufe it Where a 
was after Verdid, was the QuefUon? And it w^s adjudged that JJ^'^Jh^'J" 
it is out of the Statute, and that it is Error; becaufb tha Judg- be notwith- 
ment was not founded on the Verdijfl, but only on the Defen- y*"1!«8 • 
dant's Confeflion of Aflfcts, and the Vcrdid here was to no Pur- thcTstat^^s 
pofe, but made the Defendant's Confeflion more ftrong ; fo the El. 
Statute 18 Eliz. is to be intended where the Trial by Verdift vide Cro. 
is the Means and Caufe of the Judgment. Quod Nota. If ^- *y- 
Wherefore the Judgment was reverfl:. The Law feems the ^[j] ' ''^* 
fame, if the Plaintiff brings Debt of 40/. and declares for 20/. 
on Bill, and 20/. on mutuatus eji; and on Nou fu7n informa- 
tus the Defendant as to the mutuatus is condemned, and they 
are at Iflue for the 20/. on the Bill, which paffes likewife for 
the Plaintiff, whereby he has Judgment to recover the 40/, 
demanded, and the Damages affeffed by the Jury, necnon for 
Cofts fo much,- fo tha*t the Judgment for the Cofts is intire: 
In this Cafe, if it be difcontinued on the Roll, it feems the 
whole fhall be reverfed, notwithftanding the Vcrdid, becaufe 
the Verdia alone is not the Caufe of the Judgment, but the 
Non fum informatus alfo, and the Coils intircly afTefTed for 
both. Qjiicre this. 

. X X Qoddard 
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Goddard ^erjits Thorlton. 

Trcfp^a T T THereas the Plaintiff 2 Novembr Annb 6. apud London; 
V V dxc. in dampno fuo^ viz. in Shopa fua per U^d Hiigon 
his Servant, three green Fijh^ being in the ShopDamage-fealant, 
caufed to be taken, and would have impounded them, the De- 
fendant the fame Day refcued them from the Servant, and took 
them away, to his Damage, (^c. The Defendant faid, that be- 
fore the Trefpafe, drc. H. Offiey was feifed of the Shop in Fee, 
and fo feifed \6 Mali Anno 30 Eliz. demifed it to Sanders^ &c. 
and derived an Intereft to himfelf under that Leafe, giving Co- 
lour to the Plaintiff under H. Offiey ^ and fo jtiftified, C^c. The 
Plaintiff replied, that before H. Offiey had any Things T*. 2. 
jvas feifed of the Shop in Fee, and 7 £. 5, devifed it to l^ho. his 
Son in Tail, the Remainder to Jo. in Fee, and died: That ^ho. 
by Deed inroUed in the Huftings bargained and fold it to Eliz. 
in Fee, who enter d, Jo. died without Iffue, whereby his Re- 
mainder in Fee defcended to ^koi Eliz. devifed the Shop to 
l^ho. Offiey and R. Offiey in Fee, and died feifed, they entered 
and were feifed in Fee j T'ko. died feifed of the Remainder in 
Fee without Iffue, whereby the Shop, protefiando defcended to 
R. GQddard as Cofin and Heir, Tko. Offiey, and R. Offiey died^ 
after which H* Offiey named in the Bar enter'd, and fo intruded 
himfelf into the Shop, and by fuch Entr^ and Intruiion was 
thereof feifed in Fee,- and he fo feifed, R. Goddard 2 O^obr 
29 EHz. died,' whereby the Shop, protefiando, defcended to 
W* Goddard as Cofin and Heir, W* Goddard died without Iffue, 
whereby it defcended to Nicholas the Plaintiff as Cofin and 
Heir, and afterwards 16 Maii Jnno 30 Eliz. H. Offiey demifed, 
dxc. prout in the Bar, and the Plaintiffenter'd, as he well might, 
dxc The Defendant, ut prius, by Way of Rejoinder faid, that 
H. Offiey was feifed of the Shop in Fee, and demifed, at Jupra, 
in the Bar, abjque hoc, qpod H. Offiey in Shopam pra^ intramt, 
dxfefic intrufit modo (j forma, drc And thereupon the Plaintiff 
demurred in Law, becaufe the Traverfe was not good; for the 
Intrufion, being the Means to avoid the Title of H.Offiey, ought 

Tmrcrfc. to be traverfed exprefly, and not by Way of Circumftance ; as 
to fay, Ahfque hoc, quod intrufit, for that had been a full An- 
fwer i but it is not fo, to fay, Jbjfque hoc, quod R Offiey intra- 
oit dx (ic fe intrtijit. To which Telo. being of Counfel with the 
Def. anfwer d, that, as this Cafe is, it is not material whether 
the Traverfe be good or not,- for the Replication is vicious, and 
the Title allcdged in the Bar not anfwer'd; for the Def. al- 
ledging a Seifin in Fee in H. Offi^^ and a Title under that, the 
I'itle allcdged in H. Offiey ought to be avoided dirciftly, and 
I it 
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it is only by Sappofal of an Intrufion in H* Ojffley^ which can- intrnfion 
not be by Law on an Eftate of Inheritance : And R.Offiey and an EftltcS^ 
Thomas Offley by the Plaintiffs own Shewing had Fec-fimple, inhcricancc- 
fo that no Intrufion couM be on an Eftate in Fce-fimplc; but in 
Propriety of Speech in Law, * Intrufion is only after the Death *irnft i77«. 
oi Tenant for Life, and an Eftate of Freehold ended \ then if ticw, um.' 
the Title alledged in H^^ Offie^ is not avoided, but only by al- c 30* 
lodging his Entry by Way ot Intrufion, and by Law no Intru- ^.^f**. J* 
fion can be, then the Bar \% unanfwer'd; fo the Plaintiff can- niaU*^noc 
hot have Judgment, but the Defendant fliall be acquitted of h«vc judg- 
the Trefpafs, Qmd fuit concejfum per mam Cttriam. And J^^?\'hc Rc- 
Nil capiat per Tiillam entered. (Ipod Not a bene; and that the joinder is 
Travcne in the Rejoinder was really infufficient, infufficicfau 

Dalby <verjus CooL 

THAT whereas the Defendant accounted with the Plairt- Cn).Jtc2J4i 
tiff I Martii Anno 6 jac. touching feveral Sums of Mo- ]^^'^^' 
iiey due from him to the Plaintiff, and was found in Arrears " ^ . 
61. iH Confideratione inde he promifed to pay them to the 
Plaintiff when he fliould be thereunto required, yet he had 
not paid the 6h altho* required fuch a Day, to his Damage 
20/. The Defendant faid, that before i Martii Anno 6. in 
which the Account and Prpmife is fuppofed, the Defendant ac- 
counted with the Plaintiff, and was found in Arrear 6 1, and 
that afterwards, and before i Martii Anno 6. ^oiz. y Decembr^ 
Anno 41 Eliz* for the better Security of the 6U the Defendant 
and another entered into a Bond to the Plaintiff in 14/* for Pay- 
ment of 7 /• at a Day to come, which Bond the Plaintiff ac- 
cepted for Security of the 6 1, ahfyue hoc^ that the Defendant 
ante ^el poft the Bond accounted with the Plaintiff, (^a and 
thereupon the Plaintiff demurred. And it was adjudged for 
the Defendant, and that the Traverfe was good} for the Con- ThcConfi. 
fideration is not merely travcrfcd in this Cafe j for it was a- ^^^^lll^^l^^. 
greed, that is not traverfable, but liere the Account which bie, buc the 
makes the Confideration perfeft is only traverfcd ,• for the indaccment 
Debt is confeffed and avoided by the Satisfaftion by the Bond, ^^ ^^ 
and thereby the Affumpfit is alfo confeffed. And here it is as 
much as it the Defendant had pleaded ' Payment , and the 
Plaintiff had demurred \ for th^j Aftion being to recover Da- 
mages for the Money not paid according to Promife, and the 
Plaintiff by the Demurrer confefling Paymefit, or other Satis- 
fadion by Bond, as in this Cafe, it appears now to the Court, 
that the Plaintiff is not grieved, nor has any Caufe of Aftion/ 
^iod Not a* Teherton of Counfel with the Plaintiff. 

Lee 
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Lee verfus Atkinfon ^ Brook. ' 

Cr0.jAc.s3d. 'TpH AT the Defendants i OSoh/An. 6Jac. at London aflaulted the 

I BrownL X Plaintiff, viz. in fuch a Parifli and Ward, and beat, wounded, 

BACcerT. ^"^^ ^^*^ treated him, Ita quod de Vita ejus defperabatur^ ^f. to his 

Damage 200/. The Defendants to the Force pleaded Non Cuf^ to 

the Refidue, that Atkinfon tempore qm^ &c. at Gravefend in Q>m* 

Kent was poflefled of a Gelding, and fo pollefled the Plaintiff r^/»/>0rtf 

£09 ^c. came to him to hire the Gelding for four Shillings for two 
ays, that the Plaintiff might ride from Grave/end pr^d' ufque Net* 
tlefted in the ikme County, & abinde ufque tunc ad Gravefend within 
the two Days; wherefore the Defendant for the Confideration afore- 
faid, tempore quoy &r. lent the Gelding to the Plaintiff, who had it, 
and in refta linea towards Nettletied by the Space of a Mile rode on 
the Gelding, qnoufque the Plaintiff ^f;»/)(^^ qtio^ k3c. intending to de- 
ceive the Defendant of the Gelding, turned him out of the Way to 
Nettleftedj and rode towards London -j wherefore yitkinjon in his own 
Right, and Brook as his Servant came to the Flaintiflr, and at the 
fame Time qiio^ i3c. required the Plaintiff then riding on the Geld-* 
ing towards London to deliver the Gelding, which he refufed ; where- 
fore Atkinfon in his own Right, and Brook as his Servant, and by his 
Command, tempore qnoj &r. to repoflefs him of the Gelding laid 
Hands on the Jf laintiff, and took him off the Gelding, and would 
have taken the Gelding from the Plaintiff; upon which the Plaintiff 
with Force aflaulted the Defendants, £^ manu forti detained the 
Gelding; wherefore the Defendants defended the PofleiHon of the 
What Aa Gelding againfl the Plaintiff pfo»^ licuiti and faid that the Damage, 
S^imAflSlt ^^ ^"y ^^^ Plaintiff had, was from his own Aflault, and in Defence 
*° * of the Poffeffion of the Gelding; abfme boc^ that the Defendants fimt 

cnV in London vel alibi extra Kentj ^c. and thereupon the Plaintiff 
demurred; and it was adjudg'd for the Plaintiff, for the Battery is 
confefled, and to arife on ill Ufage from the Defendants, for by their 
own Bar it appears that the Plaintiff had hired the Geldin? for two 
Days, and that they within the two Days diflurbed him in the Poffef- 
fion of the Gelding, and tbruft him off bis Back, which is not lawful, for 
the Plaintiff had a good fpecial Property for the two Days againfl all the 
World ; and although the Defendants pretend that the Plaintiff mif- 
behaved himfelf in Riding to another Place than was intended ; yet 
that is to be puniOied by an Adion on the Cafe, but not to feize the 
Gelding, ^wd Not a. Telverton of Counfel with the Plaintiff. 



Starkey verfus Barton ^ Gore. 

Crojac.234. Tp^ E Cafe was (uch ; Barton and Gore Church- wardens of Augbton 

Prohibition. X in the County of Lanc^Jier, libelled before the Ordinary 

1 the 
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the Blftiop of Cbefter^ for a Tax of is. d^d. made yfyno 2 Jac. by the 
FariOiioners againft Statkey the Plaintiff, in which Starkey had Sen- 
tence, upon iwhich the Church-wardens appealed to the Metropolitan 
ofTork^ and pending the Appeal, fcil^ ulf Decembr^ Anno ^Jac" Gore . 
one of the Plaintiffs in the Appeal releafed to Starkey all Adions, 
Suits and Demands, ^c. and afterwards Barton in his own Name, / 
and in the Name of Gore fued to reverie the Sentence given at Cbt^ 
fier^ andprofecuted the Appeal, whereupon Starkey brought a Pro- 
hibition, luppofing that the Releafe had difcharged the Appeal ; upon 
which Barton appeared and demurr'd in Law ^ and Gore who made 
the Releafe made Default, wherefore Judgment was given, that he 
ihould not have a Confultation. And now on Argument of the I^^gAcjr- 
Cafe in Court all the Judges were of Opinion uka Voce, that the Pro- p*^" *"* 
hibition did not lie on this Suggeilion of the Releafe ^ and that for w^^'c the 
two JK;eafons: i. Becaufe the temporal Court hath nothing to do R^eafe of 
with the principal Matter, viz. the Tax laid for Repairs, for that is one Chareh* 
merely Spiritual, and to be determined in tjie Court Chriftian 5 then T^l^^^ ^*** 
the Ground of this Suit belonging to the Court Chriftian, all Things thcr| imd 
* dependant thereon ihall be to them alfo ^ and whether this Re-^ where nor. 
leafe will bar both the Church-wardens or not, this Court cantiot ConfultatioDi 
judge, but it fhall be determined there: As in the like Cafe, if a Legacy ^ Cro. £h 
be given' to a Feme Covert, and the Husband releafes, and after- ^85. 
'wards he and his Wife fue in the Spiritual Court for the Legacy, the ^ ^"^ *^^* 
Party fued Ihall not have a Prohibition on the Releafe of the Hus- * y^^' * ^* 
band, becatkfe the Temporal Judges cannot meddle with khe Le- j^g. ' 
gacy, neither can they by Confequence determine, whether the > 3id. 320. 
Releafes will extinguiih it; as the Cafe was 29 EU%. adjudged. 
2. Th^ Court held, that the Suit for this Tax is -all in Behalf ofthe 
Pariih, and the Suit maint^tin^d at their Charge, and the Cofts re- 
covered in the Spiritual Court (hall go to the Parifli in Satisfadion 
of their Expences, and therefore they conceived no Difference be- 
tween Things in the Poffeflion of the Church-wardens^ and Things 
in ASion, for which they are forced to fue: And 13 H 7. 10. is, if 
^ Church- wardens releafe, or give the Goods of the Church, it i^ no- 
thing worth ; for the Law gives them Power to receive a Thing for 
the Advantage of the Church, but not for the Difadvantage; and 
therefore although Judgment is given againft Gore f^n hi^ Default, 
that he fiiall not have a Confultation, yet the Court will give Judg- 
ment generally, qmd fiat Confultatio. And Judgment was enter'd ^ 
accordingly. Teherton of Counfel with the Plaintiff*. 



Prieftley fi;tfrj(«j White. 

THE Pit. declar'd, that iMaii An. 6. he was poflefTed at Lonf in fuch TrefpAO. 
a Ward of feveral Goods (and named them in Specie^ and them 

Y y cafually 
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cafually loft, which came to the Hands of the Defendant^ who t O^- 
tobr Anno 6. knowing them to be the Plaintiff's Goods converted 
them to his 6wn Ufe, to his Damage, ^c. The Defendant pleaded 
in Bar^ that before the Plaintiff had any Thing, one PT. Dichenfm 
of New Maltou in the County of Tork was pofleffed of the Goods, as 
of his proper Goods ; and fuch a Day Anno 4. for a good Confide- 
ration in Law gave them to the Defendant, whereby he was pof- 
felTcd 3 the Defendant i Matt Anno 5. loft them, and 2 Mast the 
fame Year they came to the Hands of IV, Dickenfon at Lmdcn^ who 
the fame Day gave them to the Plaintiff, whereby he was pofle(!ed, 
and loft them i 051. An. 6. atid they came to the Defendant's Hands, 
and he converted them to his own Ufe as his proper Goods,^?^ bocs i3c. 
Upon this the Plaintiff demurred ^ and it was adjudged for the Plain- 
tiff, for the Bar is * not good; becaufe it neither confefles, nor a- 
voids, nor traverfes the Plaintiff's Title to the Goods alledged%i the 
Declaration, but only gives the Plaintiff Colour of a Poffeffion with- 
out Right or Property, and that on an ill and defeafible Gift made to 
him by Dickenfon: In which a Difference was taken between this Ac- 
tion and an Adion of Trefpafs ^are vi 6? armis s for in Trefpafs 
Colour of a PoflTeffion given by the Defendant to the Plaintiff is fuf- 
iicient, becaufe the Declaration is general on a Suppofal without any 
Title fct fbrth in ccnain, and therefore it is fufficient to anfwer a 
Suppofal with a Colour of PoflelBon only ^ but now in this A<^ion of 
Trover, and in all other Adions, where the Plaintiff makes Title to 
the Thing demanded, or to the Thing for which he demands Da« 
mages, there the Defendant ought to make a better Title to himfei^ 
and to traverfe the Plaintiff's Title, or othcrwifc to confefs and avoid it. 
As 4 Jav. in the King's Bench, it was adjudged in iTrover of Goods, 
where thb Defendant made Title to them paramount, and that he 
delivered theiti to the Plaintiff to keep, whereby the Plaintiff was 
pofleiled, and that the Defendant, as he well might, took them as 
nis own Goods, and adjudged no Plea 5 becaufe it only anfwer'd the 
Plaintiff's Titte with a Colour of a PolTcflion. The fame Law in 
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26a. contra. 
Vide Salk. 
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the Cafe fupra, S^trd fuit conceffttm per tvtam Cntiam^ on Argument. 
Telvtrtm of Ccmnfel irith the P&ntiff. 
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Johnfon 'verfus Proffer. 

A Bond of 300/. the Condition was to perform Covenants, Crojactjj. 
Grants, Articles and Agreements in fuch an Indenture, i3e. * ^^^* S- 
now the Indenture recited, that whereas a Leafe had been \{^^^ 
made by the Bifliop of Twrk to Johnfouy the Plaintiff in Error, and srror in 
to one Vavifircf^ MtU| certain Land, &r. and that the whole fur- Debt, 
vived to Jobnfimy as he fuppofrd, now Jobnfon granted tlK Mill, 
Land, ^c. and all his £ftate. Title, Intereft, &r. therein to Proffer^ 
and covenanted that Prober fhould enjoy it /or any Aft done by him, 
iSc. now Jobnjhn the Defendant in the fit fir Suit pleaded, that the 
Plaintiff had enjoyed it, viz. the Mill, and Land, ^c. for any Aft 
done by him, Sc ' The Plaintiff replied that Vavifar^ who was the 
Jointenant with Johttfon^ in his Life afligned his £ftate, i3c. in the 
Mill and Land, l^c. to J. D. who entered and expell'd him: Upon 
which the Defendant in the Common Pleas demurred; and it was 
adjudged againft him, and aflkm^d upon Error : For it is not like 
Nok&'s Cafe, 4O. 80.*. for there the Grant was once good for the Where ^ 
Whole, and became bad by Eviftion after ; and therefore there the particular 
Covenant fubfequent qualified the general Covenant; but here the^]j^°*"^ 
Grant, according to the Purport of it, was never good ; for of the qutufy the 
Moiety Jobhfon had no Power to grant, becaufe it was granted be- general, 
fore by Vavijor his Companion -, and yet he has in his Conveyance 
to ProSer exprefly granted by preci£e Words the Mill and Land, and 
therefore the Condition of the Bond being to perform all Grants, iSc. 
the Grant being de&ftive at firft, as to a Moiety, which is the 5ub- 
ftanoe of the Agreement of the Parties , is not qualified by the 
fubiequent Covenant. Per tatam Curiam, ^wd Nota. TeJverton of 
Counfel with the Plaintiff in Error. 



' R. Rock 'verjus N* Rock. 

,TX7Hereas tbc Defendant 10 Febr^ Atwo i. at 5. in the County of CroJac.a45. 
W Torky in Confideration that he time was indebted to the Plain- Aflumpfu. 
tiff in 40 /. for feveral Sums antetunc lent by the Plaintiff to him, and 
for divers Wares before received, and for certain Sums of Money at 
the Inftance of the Defendant paid to J. Anyas for the Debt of the 
Defendant, he promifed to pay 40 /. ante Inceptionem of the Plaintiff 
of his next Journey to the City ofLondofty and faith infaSio^ that he on 

23 Febr 
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123 Febr" yinno i. incepit Iter fuim towards the City of London^ and 

came there the 28 Fehr* in the fame Year, yet the Defendant had 

not paid the 40/. to his Damage, &r. and upon Nan ^ffumpfit plead*^ 

Where che cd, it was found fbt the Plaintiff. And Telverton fhewed in Arreft 

doDcniyh^^ of Judgment, that it does not appear by the Declaration, that the 

to be pre- Journey began by the Plaintiff towards london 23 Febr' was the firft 

cifely «1- and next Journey after the Promife, as it ought to be by the Agree- 

Icdgcd. tnent of both Parties, and that the Plaintiff ought to have averred 

in faBo> ^wdfuit concejfim per tot am Curiam'^ for as the Defendant 

is bound by his Promife, fo likewife is the Plaintiff bound to fliew 

the precife Confidetation agreed, or of his Part alfo to be performed^ 

and the Payment on the Part of the Defendant commences on the 

Plaintiff's firfl Journey to Lmdtm^ and not on the fecond or third ^ 

and therefore the Plaintiff ought to alledge precifely that it was the 

firfl Journey, otherwife no Breach appears to the Court, ^od li&ta. 

And Nil capiat per Bittam enter'd. 
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Okeley wrjiis SsXteXy (^c. 

NoJn5^ A Ffirmed upon Errot in the King's Bench, on the Statute 

ErrS i^* *• Z\ 43 EH%. for the Relief of the Poor, although the Statute ex- 
Tro^a& -^ -»► preffes by Name^but [Sale and Diftrefs of Goods,] yet if the 
Ovcneers* pf Plaintiff voluntarily delivers any Money for which he is aflefled to 
the Poor, the Poor, and afterwards bf ings Tlrefpafs of It againfl the Over- 
Cofti. fg^j.3^ j^ j^ Mrithin the Statute; for thefe Words [Sale and DL- 

^^H^^ flrefs] are put in the A6t only fot Examples, and the Statute ihall be 
conftrued largely, becaufe it tends to Opus Cbaritatis^ and Tref- 
pafs brought after fuch voluntary Delivery of the Money is Vexa- 
tion, which the Statute intended to fupprefs. And it was likewife 
there agreed and adjudged per Curiam^ that Daiflages in this Adion 
for the Defendants by Reafon of their Vexation Ihall be afleflfed by 
the Jury, but (hall be trebled by the Court, and that the Court may 
thereon give Cofts dc Incretnento -^ for no Evidence for C6fls can pro- 
perly be given to the Juty^ forafmuch as that depends on the U- 
lage of the Court, in which the Suit is. And according to this 
Refolution was the Cafe between Menial and Bellj Irin. 44 Eliz. 
Rot. 516. B. R. Teherton of Counfel with Salter^ &r. for whom 
3 Judgment 
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Judgment was affirmed , they being Overfeera for the Poor in 

tpfwtcb. 



Rolls 'verfm Tate- 

INdcnturc of Covenants between two of the One Part, and onft * BrawnL 
Tate of the other Part j and among dther Covenant^ one was, It *^7- 
IS agreed between the Panies, that Tate fi)all enter into a Bond to cowuutt/* 

gay KoUs (by Name, who was one of the two of the one Part) 160/. 
y fuch a Day, which was not paid; Rolls died, dnd KoUs the 
Plaintiff took Adminiftration, and brought Covenant aeainft thefaid 
Tatf! for Non-payment of the 160/. to KoUs in his Li^-time. And vide 5 Ca 
it was adjudged, that it did not lie; for although the Money was to 19. a. 
be paid to HoiSj who is dead, yet he who furvives, and who is P^rty 3 Leon. \6u 
to the Indenture ought to have Covenant ; for Kotts^ and he who fur- * ^^- * J^ 
vives make, as to this Purpofe, but one Perfon. As if a Bond is vv here one 
made to three to pay Money to one of them, all ought to join in ihall have 
the Suit, for they are all as one Obligee;, and if he who ought to anAaionfor 
have the Money dies, the other two who furvive muft fue, altho* *^^^[|^* 
they have no Intereft in the Sum contained in the Condition. The 
fame Law here, for the i6q/. payable to KoUs in his Life-time, be-^ 
ing to be obtained bv Suit on this Indenture, none can have an Ac- 
tion thereon but th6le who are Parties during their Lives, and after 
their Death the Executor or Adminiftrator of the Survivor, ^oi 
Nota. Pet totam Curiam. Telverton of Counfel with the PlaintiffT 



Broxholme wrfus Thorold. 

REplevin'for taking four Oxen at Ooringbnm in Com* Lincoln* ^ in a i Brbw&L 
Place called Dowgate Leyes 29 Septembris Anno 6 Jac\ The j5*- 
Defendant faid, the Place contained four Acres of Pafture in Coning- ^^}^^ 
ham magnay which was his Freehold, and iuftified Damage-feafant. ^ 
The Plaintiff in Bar of the Avowry (aid, that the Place where, ^c. 
lay in a Place called Have-acre-quarter^ Partel of a great common 
Field called Easfield ifi Coringbam pradilP. Cumque the Plaintiff^r^- 
di£lo tempore qttoy ^e. ^ din antea was feifed in Fee of a Mefluage 
tfnd fourteen Acres of Land, Meadow and Pafture, with the Appur- 
tenances eidem Mejfuagio fpeSfan^^ and that the Plaintiff, and they 
whofe Eftate he has in the Tenements have had Common, &c. and 
fo prefcrib^d to have Common for himfelf, his Farmers and Tenants 
of the Tenements aforefaid in toco in quo^ ^c. pro omnibus Averiis fuss 
eo/nmnnicalibus fuper ^enementa pra^ cum pertinen* levan\ &r. tanqaam « 
ad Jenementa pr^di&a pertinen*. And thereupon Tfliie was taken on 
ihe ipommon : And it was found for the Plaintiff, and alledged in 

Z z Arreft 
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The Land ip Anreft of Judgment) jwrf nm ctmfiat by the Bar to the Avowry, in 

vbich.andr what Placc the Mefluage and Land, to which the Common b^ 

Commoait ^^"f^^' W^^ vi%. whether they lie in Coringbam^' or in any other 

ciaimM Town or County; and that of Neceflity ought to be (hewn in cdr* 

ought to be tain, becaufe the Venue ought to be from the Place where the 

cerc.inly Houfe and Land lie, as well as from the Place where the Land, in 

^'^°* which the Common is claimed, liesj and therefore muft ncceflarily 

be fhewn in certain, and (hall not be intended of Neceflity to be iiir 

Corifigbam where the Common is i for ComiAon may be appurte* 

nant or appendant to Land in another County, and then the 

Venue. Trial (hall be from both Counties, %/fli Nota. So Judgment was 

frayed, and a Repleader awarded. Telverton of Coanfcl with the 

Plaintiff. 



Sir John Ratclifr-v^r/&^ Davi& 



CraJ«c.244. 'T^Rover for an HathanJ- fet witb Diamonds^ upon jVJwir cuV the 
Kt>ir 157. X Jury found, that the Plaintiff was poffefled of the Hatband^ 
1 Buift. ip. 3nd pawned it to one IVbitlotk for 25/. but that no Time of Re- 
Trover. demption was limited: They found that the Wife of JVbithck (the 
Husband being fick) by the Affent of the Husband deliver'd the 
Hatband to the Defendant; UCbithck died, the Plaintiff* tender'd 
the 25 /. to the Wife being Executrix, who refufed it ; and found 
that the Plaintiff demanded it of the Defendant, who refufed to de- 
•• liver it, and converted it to his own Ufe, Et fi^ Sc. And Judg« 

PlclT" *fli 11 ^^"^ P^^ %^^^*5 f^^^j P^^ Curiam^ in Cafe of a Pawn J' he who pledges 
be rcdcem*d. *^ ^^^ Time to redeem it diiri^ig his Life ; for it is a Condition folely 
' knit by him, and to be performed by him, and the Death of him 
to whom it was pawned is no Impediment of the Redemption ; but 
it is otberwife of the Death of him who pawaed it; tor his £x«» 
ecutor cannot redeem it, for it is a Condition perfonal^ and being 
generally pawned extends only to the Perfon of hini who pawn'd 
: ^it: It was likewife held, per QiriaMy that although the Defendanc 
had the Delivery of the flatbed by Wbithckj yet the Tender of 
the 25 /. ought to be to the Executrix, and not to the Delendaiit, 
for the Delivery makes but a bare Cuftody of it; and if the Deli- 
very had been on a Confideration, yet it does not alter the Cafe» 
^or the Defendant is not privy to the firft Contradl of the Pawn- 
ing, nor to the Condition i and therefore it is not like a Mortgage^ 
. , for there he who has Intereft ought to have the Moneys but in Cafe 
of a Fledge it is but a fpecial Property in him who takes it, and the gc^ 
neral Property continues in the firft Owner. Ptr Plemiug Chief Juftice. 
^4od non fait negatum. And all feems to be proved by the Books 
13 R. 2. PIedgesM.il. 6? 22^.4. 10. ^ 16 £L 6. Ban. Ktz. that if he 
2 whor 
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who pawns Goods be attainted^ the King by Payment of the Mohey 
may redeem them. And it was held, that inftantly on the Tender 
of 25/. and Refufal of it, the Pfopcttv was incirdy reduced to the 
PlainiMF without Claim: But per Curiam the Executrix; (hall have i inft. 269. 
Debt for the 25/. againft the Plaintiff, for on the Redemption it * *>• 
remains a Duty, ^wd quser^y for miranf fnibi forafmuch as there w'^^'^S.*,! 
^as no Contratl for the Money between the Parties : It was like^ h«vc Debt 
wife held by the Chief Juftice, E^ mn dediStHtn^ that if the Pawn b^ without any 
6f a perifliable Nature^ as Corn, Oil, ^c. and no Time of Re- Contraa. 
demption limited, and the Party ftays till it is plerrihed in Nature 
and (pokXtj forafmnch* as there is no Default in him who took the 
Pledge, he iball have Debt for his Money, and the other nd Re- 
medy for hi3 Pawn^ for the Law of this Part hath diflfblved the Con* 
trad;.. for Things in their Nature perilhable cannot be preferved. 
f^fod Naa tene. TeherSon of Coanfel with the Defendant. 



Goody er verfus Junce. 



JUNCE recover'd xdo /. in liie Gammon Pleas againft Onbdyer t ^ownt 
in Craftim Animar^ Anno 6 Jac\ B «8 Npvemhr in the nmne '^7- 

' Term; being the laft Day. of thie Terni; the Plaintiff pniy'd an E^ ^BrJwnl*^' 
kgit againft Goodyer tp the Sheriffs bf London (where tbe A6Hon waa ^qS. 
brought) apd to thei; Sheriff of Isamaft-tr returnablt GSr^si/Jmo Purific* Error in 
after, which was granted per Curiam ^^^ftef^'arisjnnce the Plairitiff l>c^ i 
took an Elegit Vicecomiti Lancaftria, which, as thje Courfe is, by ^umVpl- 
Scire facias \s firft direded to the Chancellor of the County Palatine, Utinc. 
and this Elegit in the End of it appeared to be grcfunded on a JV- Tcftatum. 

' fitxttm firft ma d e by ili c Siic r iffs of Lmdonj ritsz-'fiwdyef had" HO-' 
thing in London, ubi revera they never made fuch Return ^ and on 
this Elegit, by a Jury taken before the Sheriff of L^w^T^irf, they ex- 
tended a Leafe of a .Tit^ for fifty-nine Years to come, to the Va- 
lue but of 100/. which tie ^bertflf delivered ro Junce the Plaicitiffy 
as the Chattel of Goodyer for 100/. and returned it, and that Goodyer 
had not plura bona, ^c. and thereupon Goodyer brought £rror in the 
King's Bench, and affigned for Bltof ^ adjndiedtione Executionis, 
vtZ' that no Return was made by the Sheriffs of London, nor filed 
in the Common Pleas; and it was adjudged Error; for although ac- 
eonttng^'to the ^rayeu of the PlatMiffib th« Cdmmoh Pleas h6 might 
bavei takdn his Eltgit inmediately both tntoLdkdofi and into Laritdftet^ , 

ytx when he ^aiVes the Benefit of it, Md viill gfound hi^ Kxecution on 
a fiftatOnt \ff former flherifi of L^;»AM)^ Which is fciift, it makes £r^ 
fWmlhel&5ecutk>n^fe^«r«H.4^. fcy^^^l-K A $.ii. afiftatutHU ' 

gTMindedoi^ aiform^r-Retoirn filtd» thisic the Party has nothing ifi the^ 

County 
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County where the A6lion is brought ; and although the Prayer to 
have the Ekgits into London and Lancafter appears of Record to be 
28 Nwembr' the laft Da^ of the Term, and by the feftatum it is 
fuppofed that the Sheriffs of London had returned ^inden" Martini^ 
(which is before 28 Novembr*) that he had nothing in London^ which 
feems to be contrary to the Record, yet that is not material, but 
makes the Matter more vicious ; for it ftands well with the Judg^ 
ment, which was Crafiino Anmar\ that fuch Writ might ilTue V$ce^ 
comitjbus London" returnable ^dnden^ Martini^ and it fhall be deemed 
the Flaintiff*'s Fault that he did not file it ; and it fhall be prefumed 
there was fuch Writ, becaufe the Procefs taken by the Plaintiff" him« 
felf recites it. S^od Nota. Pet totam Curiam. It was alfb adjudged 
in this Cafe, that Goodyer fliould be reftored to the Term again, 
and although it was valued by the Jury but to loo/. and delivered to 
Jmce the Plaintiff* to hold ut bona & ca^alla^ &c. yet againft Junc& 
Goodyer ttizW have it again ; for he being the Party himfelf, it is in 
Law but a bare Delivery in Specie^ as it is, which ought to be re- 
ftored in Specie again, and doth not alter the Property abfolupely, but 
attends on the Execution to be good or bad, as the Execution is. And 
it was adjudged accordingly before in the Cafe of one Kobotbam^ 
and alfo in the Cafe of one Wottel (as Maimer iVby told Telverton.y 
Vf. 3^;. a. But if the Sale had been to a Stranger by the Sheriff of this Term 
^^<^' 57J- for 100/. although the Value was 1000/. yet upon the Reverfal he 
CraEl.a78. ftould not have the Terra again, but the Money, viz. 100/. ac- 
cording to the Opinion 20 Eii%. Dy. for it is the Party's Folly that 
hd does not pay the Judgment ; and if fuch Sales fliould be avoided 
none would buy Goods of the Sheriff, whereby many Executions 
would fail ^od N^a. Per totam Curiam. Teherton of Counfel 
with Goodyer J the Plaintiff* in Enron 
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Moore verjks Hawkins. 

I firownl. V N Eje6hnent after Iflue joined, on Non Oaf the Caufe came 
^*^'t it 1 w be tried before Telverton and Crooke Tufticcs of AfEfes 
1 Buft^Jl'' li in Conf Oxon'i the Plaintiff' had declared of feveral Mef- 
Lane 81, S6. luages and (everal Acres of Land in three Vills in the fame County; 
Godb. 40^. ^nd at Nifi prius before the Jurors were fwom , Maimer flatter 
(of Counlel witl) the Defendant) put in a Flea ; that after the 
z ' ^ Utt 
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laft Continuance, viz. fuch a Day 7<?rw* 7rw^ before the Day of AA 
fife, vi!&. lb Julii (the Aflifes being held at Oxon' 22 Jnlii) the 
Plaintiff hifc cncer'd into fuch a Clofe by Name, containing eight 
Acres parcelP ffjemijfor' in Narrapisfte fpecificat*y ^c. and this Plea Wlut Picas 
was received by the Juftices of Affifc ^ and afterwards in this Term, a Tenant 
viz. Micb. 8. Mr. Walter jiwA TePverton of Counfel with tlie Defen- 5i"*'riur' 
dant prayed that they might amend the Plea, in. boS'tanttim^ by putr * * ^^*"^* 
ting in the true Vill where the Clofe lay, in which the Plaintiff's 
Entry wasj forafmuch as it was only Matter of Form, arid not of 
Subftance, for parcell^ pramiffor^ is fufficicnt. Apd they conceived, 
that the Trial of this new Iffue ought to be from all the three Vills 
named in the Declaration. . But Tehertou Juflice, having moved all 
the Juftices of Serjeants-Inn in Fketfireet^ reported tlieir Opinions 0- 
penly in the lCing*s Bench (ahhough the Record of Nifi prins was SrRo. tfjo. 
returned into the Exchequer) viz. that it is in the Difcretion of the 
Juftices of Affife to accept" fuch Pleji as before^ and fuch Plea may 
well be allowed, as 10 H. 7. — is, and it ftays'the Verdicit: But it is 
otherwife of a ProtedJon, for although they allow a l^rotedion, yetProrcSion. 
the Juftices may take the Verdid de hin^ ejfe-^ yet he faid, that in Power of r he 
7 £. 3. ^n a Praecipe quod reddat a Rele,afe»was pleaded, at Nifi prius^^^^^p^ ^^ 
and yet the jury was taken j but it. 5s in the Difcretion of the Juftices ^ ^* 
to allow or difallow. It was Jikewife held b>y all the faid Juftices (jxi 
he reported it) that in this Cafe the Plainttfr could not have replied to 
this i'iea at Ntfi priusj fqr the Juftices of A'flTife have no Power either 
to accept a Replication on the Plea, or tp. try it, But only to return 
it as Parcel of the Record of Nifi prius, '*lt was alto held, that the 
Plea put in in Pais could not be amended by adding the Vill in Cei^tairt' 
in which the Clofe lay, for it is Matter of Subftance; and the Court 
of Exchequer, where the Record is, will not award the Venue from 
all the three Vills -Mached in the Record^ unlefs It appears to them 
judicially, that the Clofe extends into all three Vills; and that does 
not appear, for parcell^ pramiffor* dots not neceflfarily extend, to all 
the Villsi but may be, and m^y well beprefumed to be in one VilT 
only ; therefore it is Matter of Subftadce, and the Juftices of Af- 
fife have no Power, after their CommifHon determined, to amend 
the Plea : Wherefore Telvertm fent thd Plea witfeowt Amendment 
into the Exchequer This Cafe concerned Sir H; Bfown, ex parti" 
^lerentisj and the Counfe^s of Pembtook^ ex parte Defendentis. 
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Davis verfus Purdy. 



1 BrowDl. 
146. 

Eje^imenr. 
\\ here 
Words in a 
Dcclaral' 
Ihall be void 
rather than 
the Declara- 
tion vitious. 



Cro. Jac. 96, 
428. 
Salk. 325. 



THE PlaintifiT declar'd on a Leafe made by one CMftf?hs 6 
Maii Afjno 7. of a Mefluage, ^c. in D. by Virtue v^hereof the 
PlaintifF entered, and was poflfeflTed quoufque fofiea the Defendant 
1 5 Die ejiifdem Meiifis Maii Anno 6 fupradi^o ejefted him, €^r. and 
upon Nqii QjV pleaded, a Verdi6k being found againft Ae Plaintiflf, 
Telvertou moved in Arreft of Judgment (tofave Cofts) that the De- 
claration was infufficient, for this A6Hon is grounded on two Things; 
I. On the Leafe ^ 2. On the Ejeftment; and thefe two ought to 
concur one after thfe other; and 'in this Cafe th6 Ejeftment is fup- 
ppfed a Year before the Leaft made; for the Leafe is Anno 7. and 
the Ejeftment fuppofed to be made Anno 6. and therefore the De- 
claration feems to be ill. And Telverton vouched the Cafe between 
Tmre and Hawkins Anno 7 ^erm^ Pdfch^, where the Plaintiff de- 
clared on a Leafe froin' Edward Mwer 2^ Apr'' Anno 6. and laid the 
Ejeftment to be 26 Apr^ Anno 6 fupradi^o] and ^ the Opiniot^, the 
Declaration wis ill, Caufa qild fupra. Yet the J^claration was ad-] 
judged good, and the Word fexto to be void ; for the Day of the E- 
jedmcnt being 18 ejufdem Menfis^ it canhot be intended btit to be 
the fame Year, in which the Leafe is fuppofed to be made. Per 
Curiam. i • . ' 
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Knivetoft verfus Roiley. 
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TRefpafs'fbr breaking. iiis Clofe. (railed G. in Ifoodtbofpe in Com^ 
Derb' %o his Damage, ^r. The Defendant pleaded that the 
Oofe is known a^ M^ell :by the Name of D. as by the Name of^G^. 
and that it is, aod Tin^e' Y^hereof, i^c. bas^ been Parcel of the Ma- 
nor of K^ing€fW)rfh J and > pleaded his Freehold m the Manor: The 
Plaintiff mamttined his Declaration, and travcried, that the Place 
where the Trefpafs, £^r. is not Parcel of the Manor ; and upon that 
they were at IflTue, and the Venire facias was awarded from IFood^ 
thorpe only. And it was moved in Arreft of Judgment ex parte of 
the Defendant (the Verdid being for the Plaintiff,) that it is a 
Miftrial; for it ought to be as well from the Manor as from IVood- 
tborpe 5 for although the Parties are agreed, that the Place where the 
Trefpafs, ^c. lies in H^oodtborpe^ yet it being fuppofed in Faft to be 
Parcel of the Manor of IVingerworPbj the Venue of the Manor will 
by Intendment have a better *Conuftnce of it than the Vill of /Vood- 
tborpe only, ^lod ftiit concejftim per totam Oiriam^ and a new Venire 
facias awarded to try the IlTue de novo. 
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Aylet verfus Choppin. 




fendant pleaded that the Land is Copyhold t^arcel of the Manor of j^i^amcnr. 
D. ^c, whereof7o. yiylet^ the Leflbr*s Father was feifed in tee ac- 
cording to the (Juftom, and that he furfender'd to the Ufe of his* 
Will, and thereby devifed the Land in Queftion tp Jo. the LefTor, 
and H. y^ylet his Sons, and to their Heirs Male of their Bodies': And 
ordered by his Will that they fhould not enter till their feveral AgesExpofitioa 
of twenty-one Years; and further v/illed^ that ^^. Barnard and H, of Wilh. 
Barnard h\s Executors (hould have the faid Land to perform his 
Will till his faid Sons Jo. and //. (hould cbrtie to their feveral Ages 
of twenty-one Years, ^c. To which the Plaintiff replied and con- 
fefled the Will pront^ &c.- but he further fheNved, that ftich a Day' 
in fuch a Year before the Leafe Jo. his LeflTor came to his full Age 
of twenty-one Years, and enterM and dettiifed to him pront^ E^c. 
upt)n which the Defendant demurred. And it was adjudged for thc^ 
Plaintiff ; for although the Eftate to^^b. arid H. Aylct precedes in 
, Words, and the Devife to the Executors follows, yfet in Coriltrudion 
theEftate to the Executors prdcedes in Polfeflibri, ^nd is as if he h^d* 
devifed that his Executors mould have the Land till his Sons 7^. and 
It fhould attain their fevcfal Ages of twcnty-one Years, and after- 
wards to them and their Heirs Male, ^c. to be enjoyed in PofTeA 
fion at their feveral Ag6s, fo th^t the Executors have only a limited 
Eftate, determinable In Tinie, when each Son y^/)^r^h*»/ comes to Cro.Jac.(j55. 
his full Age, fbr hjs Part ; for fo the Intent appears to be, that each* i ^aod. 180, 
of the Sons may enter when he attains to twenty-one' Years. And ^^^• 
although ir was objeded by n^illiams Juftice, that the two Brothers 
are Joititcnants by the Will; dnd if one enters when he attains to 
his full Age, the other Brother b^ing under Age, that will deflroy 
the Intent of the Dcvlfor, for then the jr will not take jointly. To 
that the Court anfwerM, that the fintry df him who comes to full 
Age does riot deflroy the Jdihture, but they fhall be J9inten^nts 
notwithftanding that; fot this Entry in the Devifor's Intent wa9 
only as to the Perceprioti 6f the Pr6f5f^, and as to the Poffeflion, 
and not as to the Eftate ifi Jointure ; and alt this is proved by 30 H. 6. 
Dfvife 12. where a Devife was to four in Fee, a[nd that one fhould 
hive all during his Life; arid it was adjudged good", and thit is as 
to the Perception of the Profits enly, ^(od Nota. Per tbtdm Cn^ 
riam prater ^/7//^wj Juftice, who protefted againft the Judgment. 
Tdverton of Counfel with the Plaintiff 
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Smith ^erfus Jones; 



Cro Jft 0,257, 
I Biilft. 44, 
Ow. 135. 
AiTumpfilc* 



What fliall 
be a good 
Confidcra- 
tion. 



THE PlaintifFdeclar'd^ that Gregory Smith his Father was PoflTef- 
for of feveral Goods and Chattels, and by his Will bequeathed 
7/. as a Legacy to the Plaintiff, and made Conftance his Wife Ex-, 
ecutrix and died, and that the Defendant married mth Co/iffa^sce ; 
and that fuch a Day in Confideration that Goods of Gregory Smith 
came to the Poflcffion, and were in the Hands of the Defendant fuf- 
ficient to fatisfy Debts and Legacies ^ and in Confideration the 
Plaintiff at the Defendant's Requeft would forbear the 7 /. till yf//- 
Saints following, the Defendant promifed to pay the Plaintiff the 7/. at 
^ll-Saints next, and fhewed in fa6io that he had forbprn the 7 /. till, 
^c. yet the Defendant had not paid him according to his Promife, to 
his Damage, ^c. The Defendant pleaded that Couftafice the Execu- 
trix of Gregory Smith died inteftate at fuch a Place, before the Pro- 
mife made, upon which the Plaintiff demurred. And it was ad- 
judged againft the Plaintiff^ for tlie Demurrer confeffing the Death 
of the Executrix before the Promife, it thereby appears to the Court, 
that there is not any Confideration fufHcient to charge the Defen- 
dant i for the Thing, for which the Plaintiff would have Damage by 
his A6lion, is for a Legacy, which muft be fucd for only in the 
Spiritual Court, and by the Death of the. Wife, the Defendant is 
not chargeable with the Legacy, for he is not Executor nor privy to 
the Will of Gregory Smith ; and although he had Poffeffion of the 
Goods, yet forafmuch as he came to it lawfully by the Intermar- 
riage with Conftance the Executrix, by her Death the Defendant has 
but a bare Cuftody of the Goods, for which he ihall not be charged, 
either in the Spiritual Court, or at the Common Law, without 
Imployment or Converfion of the Goods to his own Ufe after the 
Death of the Wife ^ then there is no Reafon to charge the Defen- 
dant with any Promife, when it is not grounded upon any Con- 
fideration, for the Plaintiff could not charge the Defendant with 
the Legacy, but he might compel the Defendant to deliver the 
Goods to the Ordinary , or to take Letters of Adminiftration , 
to the Intent that he mighjt fue in the Spiritual Court for the Le- 
gacy. The Declaration was alfo held ill,^ becaufe it does not (hew 
precifely what Perfon the Plaintiff was to forbear to fue for the 7 /I 
for it cannot be intended that he fhould forbear the Defendant, be^ 
caufe it appears by the Law, that he is not chargeable with it. 
S^iod Nota. Per totam Qtriam. Telvertm was of Counfel with the 
Plaintiff. 
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Trulock ^etfus Rigsby. 

REplcvin for taking fix Kynfe in a Place called ^rifley-tlitl in * Brownh 
Kadley in Com^ Berksj the Defendant as Bailiff of Mr. Reade ife^i^^in^ 
made Conafance, and laid, that the Place where, ^c. contained 
fifty Acres, and is Parcel of the Manor of Barton; and fhewed 
that E. 6. was fcifcd of the Manor of Barton, of which the Place 
where, ^c. is Parcel, and granted it by Letters Patents, &c. to 
Richard Lee, necnon feveral other Lands by the Name of Coxlies, 
&r. ahd among other Particulars in the Patent the King granted 
Sri/ley Hill in Barton, iSc and deduced the Freehold of the Manor, 
whereof the Place where, i3c. is Parcel, to Matter Reade, and he as 
Bailiff to him took the Kyne Damage-feafant, iSc The Plaintiff* re- 
plied and (hewed, that one Hide is leifed of a Meflliage and feveral 
Acres of Land in Radley, and that he and they whofe £ftate, ^c. 
have had for themfelves, their Tenants and Farmers Common in 
the faid Place called Brifiey^HsU in Radley, when the faid Field 
called Brifley-HiU in Rjtdley lay firefli and not fown, for all the Year 
with their Cattle levant, ^c. and when the faid Field is fbwn with 
Corn, when the Corn is carried away till refeminatur ; and (6 jutti- 
fied the pftting in of the fix Kyne to ufe the Common, becaufe the 
faid Field was not fown with Com. To which the Defendant re- 
joined and faid, that Part of the Field called Bri^ey-HiB, in the A- 
vowry named, was fown with Corn tempore, ^c wherefore, i3c* 
upon which the Plaintiff" demurred. And it was adjudged for the; 
Plaintiff for two Reafons: i. Becaufe the Defendant in his Re-^ 
joinder refers his Plea to another Place than where the Taking is 
fuppofed, and that is not in Queftion, and in which the PlaintiflT 
does not claim Common ; for tfie Plaintiff" claims Common only in 
Brifley-HiU in Radley, and the Field named in the Defendant's A- 
vowry, to which he refers his Plea, is Brifiey-Hill in Barton, for 
Bri/ley-Hill in Radley is not named in the Avowry by fpecial Namcy 
but only by Implication by this Name, Locus in quo; and for this 
Reafon the Rejoinder does not anfwer the Matter alledg'd in 
the Replication: The fecond Reafon was, becaufe the Plaintiff* 
claims Common when Brijley-Hill in Radley is not fown with Corn, 
and yet the Defendant , if his Plea had referr'd to the fame 
Brifley-Hill, does not give any full Anfwer^ for he fays, ^lod par* 
cclla didi Catnpi was fown with CorUj and per Curiam, the Sow- 
ing of a fmall Parcel of the Field does not ouft the Plaintiff" from 
ufing his Common in the Refidue, for that may be by Covin to de- 
ceive the Plai;itiff^of his Common ; and therefote the Plaintiff claims 
ing Common qtiando Campns (Jd eft totus Campus) is not fown, ihall not 
be barred of Common by Sowing of Parcel of it ^ for notwithttanding 

Bbb that. 
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that, the Field is not fown, per Curiam. TePverton was of Counfel 
with the Plaintiff. 



Woodley njetfm Denbaugh. 

fijeamcDt. ^ipttfi Plaintiff declared ori a Leafe made to him by Jamei Woodleyy 
JL &c. by Virtue whereof he enter d, and was pofleffed till he 
was ejected by the Defendant; upon NoH cuV pleaded the Parties 
went to Trial, and the Vofiea (which is the Warrant for the Juflices 
of AfBfe) id the End of it was, Jitrata inter Peter IVooley Plaintiff, 
^ Alfrid Denbaugh Defendant de placito trattfgt* iB ejeSi" firm<c^ i3c. 
and the Verdidl being for the Plaintiff, Telverton moved in Arreft of 
Judgment, that the Juftices had no Warrant to try the IflTue; fot 
no Jtirata^ was returned between IVoodley and Dtnbaugb^ but only 
between iVooky and Denbaugh: Which tVoolty^ who is fuppofed 
Plaintiff by the Jurat a^^ is another Perfon than IVoodley who brings 
VtAtn, t^ the Adion, and fo a Miftrial : But$ per Curiam it fhall be amended 9 
meoded. for all the Proceedings, eicept this Mifprifion in the Pbjiea^ are be- 
tween the right Parties, aiwjthat is but the Default of the Clerk^ 
who had the Rect)rd and Diftringas before him. ^tod Nota: And 
fo it was amended, and many Precedents are accordingly : But the 
whole Court agreed, that it was in the Breafl: of the Juilge at the 
Aflifes whether he would proceed on that Record or not, becaufo 
the Jurata is miftaken^ 



Godfrey n^erjus BuUeitt. 

i too^ftf. TitShin brought Replevin againft Mr. Godfrey firf taking fix Cat* 

189. JD tie in fuch a Place in Bale in Com' Norfdkj to hi& Damage^ 

1 Ro. Rep. y^; The Defendant as Biiliff to Kicbard Godfrey^ Efij; (fitt Coun- 

I Bui ft. 46. ^^^^^^ ttiade Conufance, becaufe before the Timcj and at the Time 
€ Co. 77.b. of the Taking, the faid Richard Godfrey was feiled of a Court-Leet 

II Co. 42- hi.Bak of ill the Inhabitants and Refiants within the Pitcind of his 

Manor of Bok^ to be held within the Precin6): of the Manor, 9s be- 
longing to his Manor; and (hewed that he ufed to have a Fine of 10 5w 
called a Leet Fine of all the Chief Pledges of his Leet; and if they 
failed to pay it, that the Steward ufed, &c. to amef ce him who made 
Default in Payment; and ihewed that at a Court held within the Ma« 
nor fuch a Day^ &c. it was prefented, that the Flaintitf in the Kt^ 
^vin, being an Inhabitant in B. and defiant within the Precind of the 
Manor, made Default in Payment of the Fine of 10 j. being then 
one of the. Cbiti Pledges at the Court; wherefore he was amerced 
4 to^ 
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to 5 /. for which not paid the Defendant took the Cattle^ (!rci 

«.nd the IfTue was, whether Sulkin the Plaintiff was at thai 

Court a Chief Pledge or not? And the Venue to try it was 

only from the Manor, and it was found fdr the Plaintiff, atid 

Damage and Cofts to 30/. given againft Go4fre^i upon whibh 

he brought Error in the King's Bench j and it was adjudged Er- firrdr 6a 

ror, and the Judgment rcverfed^ for the Trial ought to be as f/P^-^^ir.ii 

wel 1 ftora S^/^, which is the Vill, as from the Manors bccaufe c. 8. 

altho' the Court is held within the Manor, yet the Lect itfelf 

is within the Vill of ^ak^ and the Plaintiff an Inhabitant and 

Refiant within the Vill, which Vill is within the Precind of 

the Manor, and altho' (as Fleming Chief Jiiftice held) nothing 

is in Queftion, but whether the Plaintiff was chief Pledge at 

the Court held within the Manors fo that nbthing within the 

Vill is in Queftion, or can come in Queftion i yet it wds re*' 

folved per tot" Cur {prater the Chief Juftice) that they of the 

Vill of ^ale^ might well have CJohufancei whether the Prain-^ 

tiff being an Inhabitant withirf the Vill, in which the Lect is,. 

was a Chief Pledge at the Court or not| for to haVe a Chief 

Pledge is proper for a Leet, which Leet is Within the Vill j and 

therefore they of the Manot cannot have fo good Conufanc^ 

of this Matter, as they of the Manor an(l dF the Vi 1 1 aMb i Thcre^ 

fore the Trial ought to be from both, as in Cafe of a Com-^ 

xnon, and a Way in one Vill to an.Houfe in another Vill, it 

ought to be tried from both Villsj fd of the Tenure of Lands 

in 2). held of the Manor of Sale^ the Trial ought to be as 

Well from the Vill where the Land is^ as from the Manor of 

which the Land is held, as it was adjudged H^ 4$ Eliz. in th^ 

King's Bench, in Lovelaces Cafe, ^^od Not a. 'Wherefore tho 

Judgment was reverfed. Vide iH^q. 12. and Arundef^ Cafe, f5^'^**. 

Coke. Telverton of Counfel with GcJ^f^ythe Plaintiff in Error. ^"^^9*^^ 

bewclas & Kendall nj. Kendall, Beflbn ^ Htahds. 

THE Plaintiffs declared, that the Defendants 21 7^^*^« Cro.jae.15tf. 
Vi & Jrmis thirty Catt-lpads of Thorns of the Plain- \ Browni. 
tiffs ready to be carried away, in a Place callo^jl the Common * B'oift.93* 
Waji^ or Warren at Chippingwarden in Com' North' took and M.7Jac.Rot. 
tarried away to their Damage 10 L The Defendants pleaded '^^^1^^%^^^ 
Non cuTxo all but ten Cart-loads, and to them,, that the Place to1ih"c^ort- 
where, c^c. contained an Apre of Pafture, and that one n«i Spinas 
W' Tcihner is feifed in Fee of ^ ^lefftiage, and three Quarters 
of a Yard-land in C^ aforefailj^ and that tj^ and they whof0 
Eftate ho has in the faid Meifuage^ dxc^ {torn Time whereof^ 
(!yc. havp had for them their Fanners, <^6. of-the faid Met 
fuage, &c. all the Thorns gro^ying on tlie iaid Acre of Pa- 
fture to tbeir own Ufe, to be cijfployed and fpent on the 

(aid 
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faid MelTuage, c^c. as appurtenant; and becaufe the ten Cart- 
loads /«f^r crefcen & minus rite cut down by the Plaintiffs on 
the faid Acre erf Wafte, and ready by them to be carried away, 
the Defendants as Servants to Talmefj and by his Command 
took, carried away and employed them on the MefTuage, (^c. 
as it was lawful: The Plaintiffe (by Proteftation that Talmer^ 
aiid they whofe, &€• have not had from Time whereof, ^c. 
the Thorns growing on the faid Acre, as appurtenant to the 
Meffuage, c^c.) for Plea faid, that the faid Acre of Pafture is 
Parcel of the faid Place called the Common Wafte^ and that Sir 
Richard Salting fione is feifed of the Manor oiChippingwarden^ 
whereof the Common Wafle is Parcel, in Fee, and tnat he 21 J an. 
Jnno 6. gave Licence to the Plaintiffs to cut and carry away 30 
Cart-loads of Thorns growing on the Wafte, by Virtue whereof 
they the 30 Cart-loads of Thorns, mentioned in the Bar, grow- 
ing on the Wafte, cut down and made ready to be carried a- 
way; by Reafon whereof they were poIfefTed, till the Defen- 
dants took them, (^c. And on this Replication the Defendants 
demurred: And it was adjudged againft the Plaintiffs. And a 
Difference was taken per Cwr\ where a Man claims realbnable 
9tftoyerit Bftovers in another's Soil, and where he claims all the Thorns 
or Trees in another's Soil j in the firft Cafe, if the Owner of 
the Soil cuts the Thorns firft, he who has Title of Eftovers 
cannot take them, for the Property and Intereft of all the 
Thorns continues in the Owner of the Soil, and the other has 
F N^B s T ^^* Common there ^ and if the Owner in fuch Cafe cuts * all 
HW43' *^^ Wood, he who ought to have the Eftovers fliall have an 
9C6. ii2.b. A^ion on the Cafe only, and not Aiilfe; for when the whole 
is deflxoyed he cannot be put in Seifin, as Abridgment oi Jffife^ 
t Cro. EL fol. 2 1, is. So it appears by Sir ^ho. t T aimers Cafe 5 Cb. 25. tf. 
Koy 32* ^^ ^^^ grants 100 Cords of Wood to be taken at the Eleftion 
Mo. d92. of the Grantee, if the Grantor or a Stranger fells any Trees, 
P-J5J- ^ the Grantee cannot take them, but ought to fupply his Grant 
out of the Refidue / for the Grantee has bttt a fpccial Intereft in 
Part of the Wood, and not in the whole, and that in a Place 
incertain till he himfelf has cut them : But now in this Cafe 
the Defendants in the Right of Talmer claim all the Thorns, 
by Name (omnes Spinas) on the faid Acre of Pafture,- and if 
he has all. Sir Rich. Saltingjione can have none, and by Con- 
fcquence cannot liccnfe the Plaintiffs to cut any^ fo that the 
whole Intereft is in T aimer i and this is not in Nature of Efto- 
vers i for Eftovers are but Parcel of the Wood, and that to be 
taken to a fpeclal Purpofe. But here it was agreed per CW- 
riam^ that although the Defendants have alledged nn Em- 
ployment; yet, where the Defendants claim to have omnes 
Spinas & JrboreSy the Employment is not travcrfable ,• for he 
who has the.general Intereft and Property in Trees by Cuftom. or 
4 Prcfcription 
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Prc'fcription cannot be rcftrained, but may ufe them at his Plea- 
furc. Vide according to this Difference taken per Cur\ i o JB. 4. 
3. b. and adjudged accordingly. TehertoH of Counfel with the 
Plaintiff.. • ' • 

Tho. Smith 'verfm Newfarii and his Wife. 

%{i?^' 'TpHE Plaintiff as Son and Heir of George Smith his Father, » BrownK 
%'fj:i-^ X demanded 20 Marks, and declared that his Father 27 j^pr *,^B„i(t. 48. 
' ' vJ ' 3 y -E^- demifed to the Defendant a MelTuage, C^c. in 2?. /// Cofn p. sjac. Roc 
^' ^ '^edf. from iV//c^. next for 2 1* Years^ yielding during the Tcrrn, ^^^^^^ 
if the Father (hould !b long live, 30/. at the Jjinuttciation and 
^\//c^. by equal Portions, and yielding Haredihus & Affigna^ 
of the Father after his Death 20 Marks adT^ermiuos pr^diSios; 
by Virtue whereof the Defendant entered and occupied from 
Mich. 35 Eliz. hMrjfque^ afterx^^ards George the Father 4 Maii 
7. at j&. died, and becaiife 20. Marks for half a Year from 
Mich. 7. were arrear, he brought his Adion.^ And thereupon the Conftt^Si- 
Defcndants demurred: And it was adjudged agaihft the Plain- ^^^[^^^^ 
titf ; for the Claufe, by which the Rent \s referved to the Heirs, licnt. 
gives biit 20 Marks for the whole Year, and not every half Year 
20 Marks i and therefore the Plaintiflf has miftakeh his Pe- 
raand, who fues for 20 Marks for half a Year; for thefe 
Words, cid l^erviinos prai^ limit only the Time of the Payment 
of the 20 Marks, .which he intended to be paid as the firft 30/. 
were; and altho* in this Claufe which referves the Rent to the 
Heirs, thefe Words \^er aquales portiones) are omitted5 yet the 
Law fupplies them, as 1 3 /T. 4. A'vowry 240. Rent granted 
fercipieha ad duos anni terminos^ naming them, fliall be in- 
tended by equal Portions, altho* the Deed does not mention it; 
for the Refervation being the Ad of the Lelfor fliall be taken 
moft ftrong agaihft him and his Heirs, wherefore he Jhall 
have but 20 Marks ih all, for the whole Year, no more than 
^erh 22. two Tenants ih Corrimon demife yielding loj. it 1inll.197.fti 
fliall be but 5/. to each of them 3 Mar. iji. accordingly. 
The fecond Reafon of the Judgment was, becaufe the Plaintiff 
brings this Aftion as Heir to his Father, and does not (hew in his 
Declaration that the Reverfion defcended to him, and the Rent 
demanded is incident to the Reverfion defcended, fo thePlairi- 
tiff does not make to himfelf any Title to have the Rent, j^od 
fiota bene. Ter Cur. And Judgment giveh, ^/W ;/// capiat pef 
hillam. Teherton of Counfel with the Defendant. 

MafTam ^erfas Hunter. ^ buki. i. 

A Copyholder of a Melfuage and two Acres of Land in Fee, ^ BromiL 
the Lord grants and confirms the Meffuage and Land cum a^a 
/^r//>/ to the Copyholder in Fee; if he to whom the Confirmation l^^^"^^^ 

C C C * was Crajtc.153. 
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was made had by Ufage^as Copyholder^ Common in the Waftes 
of the Lord, yqt the Copyhold being by this Confirmation ex- 
tinft and enfranchifed, he fliall not have the Common there 
Mo. 661. now: For the Words cfwi pertinent Us will not create a Com- 
Salk. i66. ^^^ ^ £^^ ^^^ Common firft ufed was gained by Cuftom, and 
annexed to the cnftomary Eftate, and is loft with it, the Com- 
mon not being of its proper Nature incident to the Copyhold 
Eftate^ but a collateral Intereft gained by Ufage. ^wd Nota. 
per tot" Cur on a Demurrer in Trefpafs, where the Defendant 
juftified the Trefpafs by ufing the Common by Reafon of the 
Confirmation. Teherton of Counfcl with the Defendant. 



Dominus Rex ^£rjm Stavertdn. 

Crcjac. 159. fXUO Warranto by the King againft Rich. Staverton for hold- 
qSwar^ •^^^"g ^ Court-Leet and Court-Baron within the Hundred 
rantotohold and Manor of tVar field in Com Serks^ (^c. The Defendant 
Courts. difclaimed as to the Court-Leet, and as to the Court-Baron 
pleaded, that Sir H. Necill is feifed in Fee of the Manor of 
tVarfield within the Hundred of Wargra^e, whereof the Ma- 
nor of Netvnams within the Manor ofTFarfield^ drc. is Parcel, 
and Copyhold difuijp dr dimifihile., &c. by the Lord of the 
'Manor of Warfield^ or his Steward in Fee, 'C^c. and that the 
Manor of Newnams is known ta7n by that Name, quam by the 
Name of one Mejjuage^ femn Tard-Lands cnftomary^ &€• and 
20 J. Rcnti and by tnat Name has been demifed by Copy ac- 
cording to the Cuftom of the Manor of War field ^^ he fhewed 
that Sir H^ Nezill An. 1% Eliz. demifed by Copy the faid Ma- 
nor of Netvnams to the Defendant by the Name of one Mef- 
fuage^ fe'ven Tard-Lands^ drc. and 20s. Rent in Fee, by Vir- 
tue whereof he enter'd, drc. & ratione & oirtute Concefi 
* fionis pTicdiUiC he held a Court-Baron within the Manor of 

NewnafjiS'i dye. {Nota^ the Defendant pleaded the fame Plea 
for the Court-Baron held within a Manor of Lakes^ and Ma- 
nor of Jykwardsy the Qyo Warranto being for holding three 
Court-Barons, c^c.) and upon this Plea the King demurred in 
Law: And it was adjudged pro l)omino Rege for fcveral 
One Manor Reafons. I. It was agreed, that one Manor might be Par- 
Parcei of ^ eel of another Manor, and held of another Manor; as^i H. 
rinttl'Js. b. ^- 9- 1 3 ff* 7. t p. i. d 6 E. 3. ^; Imp. 34. and that by the Ef- 
II Co. 17. b. cheat of the Manor it is become Parcel of the other Manor, and 
Cro.jac.327. jj^^j^ i^ ccafcs to be a Manor; for by the Efcheat the Services 
are cxtinft, and by Confequcnce the Manor efcheated re- 
mains only to be a Manor: But two Court-Barons cannot be 
held after the Efcheat, but one Court only, for as tvithout 
1 two 
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two Free Tenants it ceafes to be a Manor, by 33 H^S. Com- 
frife Br. 3 1. So alfo if it wants Services it cannot be a Manor; 
for it ought to be Parcel in Demefne, and Parcel in Service ; 
but altho' one Manor may be held of another; yet it was a- 
greed, that one Manor cannot be Parcel of another Manor, 
and both to be in ejje at one Time; for being Liberties and 
Franchifcs of one and the fame Nature non pojjfint ftare infi- 
fniJi a fortiori this Manor of NewnamSj which by the De- 
fendant's Confeffion is Parcel of the Manor of Warfield^ and 
held by Copy of it, cannot be a Manor to hold a Court-Ba- 
ron, for it cannot have any Freeholders, who can hold of it; 
for a Copyhold Manor is not capable of an Efchcat of a Free- 
hold, becaufe that which comes in Lieu of another ought to 
be of the fame Nature, and then the Freehold efcheated would 
be Copyhold, which \% repugnant and impofiiblo. Alfo the 
Rent of %os. cannot be intended Rent-Service; for it cannot 
accrue to be Rent-Service by any Eftates made by the Lord 
of the fuppofed Copyhold Manor; for it is contrary to the Pre- 
fcription ailedg'd by the Defendant, that the Manor of i\?#af^ 
nams has been alway demifcable, ^c. within the Manor of 
WciTJieU^ and not within the Manor of Nevinaws: And if the 
Lord of the Manor had at firft granted by Copy the 20/. Rent 
of his Tenants, it is a void Grant, becaufe it does not appear 
how much he fliall have of the one, and how much of the o- 
ther, &c. \>y 9 H.6.12. and F. N. J?. Alfo here the Defendant 
does not maintain his Manor of Newnams but in Reputation 
only, ^iz. that it has been known tarn by the Name of a Mef 
fuage, drr. qmm by the Name of the Manor, (^c. but does not 
ihew that it was ever granted as Copyhold by the Name of a 
Manor, and altho\ as Sir Moik Finches Cafe 6 Co. is, Repu- * Co. i^ « 
ration is fufficient to pafs a Thing in a Conveyance by the Name 
of a Manor, which in Truth is not a Manor, yet there rauft 
be Truth and not Reputation to challenge and hold the Pri- 
vilege of a Manor, as to have a Court-Baron, (jyc. Alfo this 
j2«o tfarrauto is a Writ of Right in its Nature, which ought 
to be anfwer'd in Chief, which this Defendant for the Small- 
nefs and Bafenefs of his Eftatc cannot do ; for, as 14 E. 4. 7* 
is, Tenant at Will of a Manor cannot plead in Difability 
pf a Villein, muho minus can he enable bimfelf in his 
own Right to hold a Court-Baron, which is a Court of 
Juftice. And, by the Book of Crook Juftice, a Franchife 
ihall be feifcd, if it is claimed by other than by him who 
has the Freehold, and here the Defendant claims Part of the 
King's Juftice, and the Diftribution of it among his Sub- 
jei^s, and therefore it ought to be in the Name and Right 

of 
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of him Who has the Freehold at leaft; for in a ^w Warraito 
againft him who has for Years in a Manor to (hew Quo Wor- 
ranto he holds a Court-Baron, he ought to pray Aid of his 
Lcflbrj otherwifc, if he pleads in Defence, he (hall be oufted 
of the Liberty by Judgment* Sr* ^w War. i. & Crooke^ /. 
*-^2f^od Nota^ by Teherton^ WiUiafns and Crooked, and Judg- 
ment was given that the Defendant fliould be oufted from 
holding Court J for by 15 jE*4. 7- if the Party has continued 
Poffelfiori of the Liberty by Wrongs the Judgment is that he 
fhall be oufted j but if he had once Title and lofes it, the 
Judgment is, that the Liberty (hall be feifed* ^/^ Nota. 
Fleming Chief Juftice and Fenner agreed, that the Plea in Bar 
is not good ; but they doubted, whether a 2yo Warranto lay 
of a Court-Baron, becaufe it is a Court created by Law, as 
incident to a Manor, and is not derived by any Grant out of the 
Crown. But that this Writ lies of a Court-Baron, eide ij E. 2^ 
2?o War. Sr. 4. In J^o Warranto he claimed to hold a Court 
of his own Tenants in his Manor of 2). and vide there, that 
it is a good Plea, to fay, that he has a Manor there. And 
Old N» B. in the Gift of the Writ Q^o Warranto^ (hews ex- 
prefly that it lies where a Man claims a Court-Baron. Teher^ 
ton was of Counfel with the King in the Ri^t of Sir H. NetilL 

Neale verjus ShefFeild 

T, 8 Jac. "r\EBT on Bond, and demanded 14/. The Condition was, 
CroiiK^d. ' ^ *^^' i^*^^ Defendant paid 7/. to the Plaintiff upon the 
I Browni. JBirth'GDaj of thq Child of Jo. Living, which God Jhoidd fend 
Jop- after the T>ate of the BonX that then, (^c. The Defendant 

1 Buift. 66. pi^a^gd^ ti^at the Plaintiff, after the Making of the Bond, and 
before the Birth of any Child of the faid Jo. IJ^in^j mz. 
1 Sept^ 7. was indebted to the Defendant in a Load of Lime 
to be delivered on Kequcft ,• and the fame Day it was agreed 
between them apud L. that if the Defendant would difcharge 
the Plaintiff of the faid Load of Lime, that then in Confide- 
ratione inde the Plaintiff would difcharge the Defendant of 
the faid Bond, and would accept the faid Load of Lime in 
ABarlhould fuU Satisfaction of the faid Bondj andalledged in faUo^ that 
^ DT*h^^ ^^ difcharged adtunc & ibid" the Plaintiff of the faid Load of 
of ihc^Con^^ Lime, which the Plaintiff accepted in Difcharge of the Bond, 
dition, notof and then acquitted the Defendant of the faid Bond; and dc- 
ihc Bond, manded Judgment of the Adtion j upon which the Plaintiff de- 
Palm. MI. murrcd. And it was adjudged for the Plaintiff for two Kea- 
*^°*^<^P' fonsi '• Becaufe the Defendant has pleaded his Bar in Dif- 
charge of the Bond, whereas he ought to have pleaded it 
in Difcharge of the Sum contained in the Condition of the 
Bond; for it is not a Debt limply by the Bond, but the 
Performance or Breach of the Condition makes it a Debt, 
I for 



Mich. 8 Jag. B. R. i^^ 

for the Bond is guided by the Condition, fo that if the Condi- 
tion is not difcharged, the Bond remains in Force, and the Mat- 
ter of the Bar is not pleaded in Difcharge of the Condition but 
of the Bond, and therefore it is not good. J^^od Not a; a good 
Reafon. 2. It appears that the Condition itfelf cannot be dif- 
charged; for the 7/. are not due nor payable till the Birth of 
the Child of Jo. Lmng^ which is a mere contingent and re- Poft 214, 
mote Poflibility, whether he will ever have any Child or not; **'* 
and therefore it refting in Contingency, whether it will ever Acontingent 
become a Debt or not, cannot be difcharg'd; for a Poflibility £ iSJJ! 
cannot be releafed, as it has been adjudged in Carters Cafe » ed. 
and it is not like, where the Condition is to pay Money at a 
Day to come, that may be difcharged prcfently,- for it is a 
Duty immediately, though it is not demandable till the Day; 
but here it cannot be known, whether fuch Day will ever 
come, that Jo. Limng fliall have a Child; and therefore it is 
no Debt or Duty, and by Confcquence cannot be difcharged. 
IQ^ Not a. Ter tot am Curiam on good Advice, Tehertm 
was of Counfel with the Plaintiif. 



Dodfbn verfiis Kaye& 

DEBT, and demanded 10/. becaufe the Defendant 23 0^^ Cro.jac.i6i. 
1608. at M. in CmNot.per fcripttmfmm Ohligatorium \f^^^ 
acknowledged fe debere to the Plaintiff 10/, (jrc. to be paid up- t.7Jac- Roc 
on Requeft; yet the Defendant had not paid, (^c. The Defen- J^^J^ 
dant craved Oyer of the Bond, which was entered in hac Verba: FalVLaiiii. 
Noverint uniwrfe per prefents me Tho. Kayes de H. in Pera- 
chie W. in Com Darbie generofoe Tenerie & firmiter obligarie 
£d. Dodfon de M. in S. in Com' Not. gep^ in decern libris bonx 
dr legat monei Jng. fohend" eii Ed' ata fuo certo Ati vel H^ 
redibtis fids. Jd qaam qtddem fohaionem bene f^ fideliter fa- 
cienS obligamus vie Heredes^ Executor' vel ajfignai meos per 
prdfentes. Sigillo meojigiUato^ dai tres viginti die OUob. an 
Regni Kegina 7)o7mni nofiri Jacobie Dei gratia Jngli^c^ Sco- 
tidy Francid & Hibernid^ (jc. Rexe defenforis fids de Scotia 
fextOy de Jndi^e quadragefimo fecundos i6o8. And there- 
upon the Defendant demurred; and it was adjudged for 
the Plaintiff; for there are two principal Things to be con- 
tained in a Bond; i. Parties to it: 2. TheSum in which the 
one Party is bound : And both thcfe are expreffed fufficiently 
totheKnowledgeof the Judges; for both the Obligor and the 
Obligee are well named, the Sum likewifc is well expreffed 
to be 10/. then any Words, whereby it may be collected, 
that the Party intended to bind himfclf, will ferve, and 

D d d they 
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I o Co. 1 3 3. a. they are wrote here, altho' 10 falfe Latiny ^viz. tenerh (jy cbk- 

c^.j^^ioz, S^^i^^ w^i^^ Words have but the Letter (e) o£ Abuadano^ 

2o8,'29o,3j8', and falfe Lctin^ zs 10 H. 7.— is, abates a Writ, becau^ the 

CroCar id ^^^V ^^V P^^ch^^G a new Writ, but it will not. <k(fa:oy a 

^ro. ar4i , g^^^j. £^^ ^j^^ Party cannot have a new Bond when he will: 

Hob. 1 9, 1 Id, And altho' there is not any fuch Year of the Kings Reigo, as 

i-iuw. 413. ^^^S^i^ 4^* or ScotiiC 6. that is not materiali for it is good, 

SAik/461. altno^ it has no Date^ as 13 J7. j.^^^rooke is, and the Party 

Comb. 60. may furmife a Date in his Declaration, and. it is good, and the 

Party mud anfwcr to the Deed, and not to the Date. The lame 

Law, if it has an impoffible Date, as 30 Febr\ where there 

-are biit twenty-eight Days in Febr\ yet it is goodj and here 

alfo it is aided per Annum Domini 160&. and that i$ a Time 

certain and fufficient, and the Declaration is good, which has 

omitted tbeYear of the King, and inferted the Jnnum SDo- 

mini. Quod Not a. Ter totam Curiam. Teherton of Count^i 

with the Plaintiff. 



Gomerfall verjits Medgate. 

Crojac.2j5. 'T^Rovcr for fev^ral Qodds fV? 5^^ci>} the Defendant ihewed 
Traw! ^'' JL that he was Bailiff of the Manor of "Duufiable, whereof 
the King is feifed, and that a Plaint of Debt was there affirmed 
hyJ.S^ againft the Plaintiff, wherefore Procefs iffued ^ the 
Defendant being th^n Bailiff, to diftrain the now Plaintiff to 
be at the next Court, to anfwer to the Plaint aforefaid, where- 
fore lie by Virtue of the Procefs diftrained the PJaintirf by the 
Goods in Qiieftion, which, becaufc he did not come to the faid 
Court, were forfeited to the King, as Lord of the Manor, and 
the Defendant had accounted for them to the King, (j;c. and 
Diftrcfs in a thereupon the Plaintiff demurred. And it was adjudged ^ 
Court-Ba- the Plaintiff, for in a Court-Baron no Goods can be forfeited 
'^°- for Default of Appearance on the Diftrcfs, for a Diftrefs Is but 

in tbe Nature of a Pledge to be fafcly kept; and in a Court- 
Baron a Dilbefs infinite only lies, and not an Attachnjentj for 
Vide % Ro. where a Man is attached by Courfe of the Common Law by 
Rep. 493. his Goods, there for Non-appearance they are forfeited, as 
ConvcrfioD, 7 ^- ^« — IS, but no Attachment lies in a Court-Baron, but a 
what. Dittrefs only, by 33, 34 jy. 6. therefore the Defendant con- 

feffing an Intermedling with the Goods, which is not juftifia- 
ble, it is a Converfion. Qmd Not a. Teherton was of Coun- 
fel with the Plaintiff. 



Tatem 
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Tatem (f Poulter verfas Perient. 

THE Defendant graated to the Pitintiffs looo Trees in fuch Jf """Cf ^^j 
a Wood to be cut down within 3 Years after the Grant; JJ /goSi 
-And afiberwards they agreed, when the Plaintiffs had cut down Confident 
fome of the Trees, that thej{ fliould not fell any more du- ^^^ 
ring the three Years, and that the Defendant would licence 
them after the three Years to fell as many Trees as amounted 
to the full Number of 1000, and becauie the Defendant hin- 
dered them after the three Years from felling the Trees they 
brought 4JTumpJ^t^ and declared, and (hewed the Grant afiore- 
iaid: And that in Confideration they would forbear the felling 
any more Trees till after the three Years^ the Defendant pro- 
mifed to give Licence to the Plaintitfs to fell as many Trees 
there after the three Years as amounted to 1000, and alleged 
infaUo^ that at the Time of the Promife they had cut down 
but 800 Trees, and non amplius^ and that they relying on the 
Promife had forbprn to fell any more within the 3 Years, aa^ 
that after the 3 Years the Def. hinder d them from felling the 
Kefidue, which made tooo Trees, to their Damage, dfjC. The 
Def. pleaded, that before the Promife fuppofed to be made by 
the Dei; the Plaintiff had felled 1000 Trees, aifque hoCy that 
at the Time of the Promife they had felled but Soo Trees only, 
(C^c. and thereupon the Pkintifis demurred. And it was adjudged 
dgainft the Plaintiffs; yet it was objo&ed, that &e Traverfe was 
infufficient and idle, for the Defendant's Plea Itfid been good 
without any Travcrfe at all; for it was a full Anfwer> to fay, 
that they had felled 1000 Tree^ without more, and that would 
make an IlTue). 2. The Traverfe ought to have b$eo, ai^fqite hoty 
that the Plaintiflfs at the Time of the Promil« had felled but 
Soo Trees, omitting the (only) for the alledging of that in the 
Declaration was but to increaie Damage, aiifl not Matter of 
Subftancc as to the A^on. But, per Mam Ctiriam the Traverfe ^- J^^ ^ 
is good, for the Plaintiffs by alledging the Felling of 800 Trees ^idJ i^slind. 
only in their Declaration, which is a Matter iifuable, have giyqn ^o^* 
the Defendant Advantage to travcrfe. in the MaDtier as he hath 
done ; for every Matter in Fa(^ alle4ged by the Pkintiflfs may be 
traverfed by the Defendant, and t;hie Defendant by Way of Tra- 
verfe may anfwer the Matter alledged in the fame Words the 
Plaintiffs alledge them, and then the Plaintiffs have by thetr 
Demurrer on the Bar confeiTed the Felling of iboo Trees, 
which was their fiill Bargain at firft , and by ConfequeDoe 
there is no Coniideraticm on which to ground the Promife. 
^od Nota. By all the Juftices. Tiherton was « of Coun^^l 
with the Defendant. 
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Hawes verjiis Loader Adminifirator of Gookfbn^ 

TIfymas Cookfon the Inteftate 19 Febr 2 Jac. for lot. 
paid bcfcrc-hand by that Plaintiff granted all his Goods 
mentioned in a Schedule annexed to the Deed, and 
gave him Poflfelfion by a Platter, and covenanted that they 
uould remain as they were before in hi$ Houfe, on Demand 
to be carried away by the Plaintiff, and that tho Inteftate, his 
Adminiftrators. C^c. them fafcly fliould keep and quietly, de- 
liver, ^r. and! to perform this Covenant the Inteftate bound 
himfelf in 40/. to the Plaintiff: Cookfon died, the Plaintiff 
\6 Martii Anno 6. demanded the Goods of the Defendant 
being Adminiftrator, and he did not deliver them, wherefore 
the Plaintiff brought the A<^ion, and in his Declaration fhewed 
in Specie what Goods were in the Schedule. The Defendant 
pleaded the Statute 13 Eliz* of fraudulent Deads of Gift, f^c. 
and further feid, that Cookfon the Inteftate, 1 2 Fehr Anno 3. 
was indebted to feveral Peribns, and named them, in feveral 
Sums amounting to loc/. andfo being indebted 19 Fehr An^ 2. 
made the Deed of Gift, ut fupra^ being of them and of 
other Goods poffeffed, amounting to 8 c/. c^ non abrai and 
that by Fraud and Covin between the Plaintiff and him, and 
to the Intent to deceive the Creditors' ttamcd j and fliewed 
how, notwithftanding the Deed of Gift, (?ooJb/b^ occupied the 
Goods all his Lifo, and afterwards died, and the Adminiftration 
'was committed to the Defehdant. The Plaintiff replied that the 
f Defendant had AfTets in his Hands to fatisfy the Debt demand-^ 
eds and further, thiat the Deed of Gift was made for a good 
Coniideration, (jfc. upon which they were at Iffue. And at the 
Trial at Humington Affifes before the Lord Coke^ he rcjefted 
the Trial, becaufe no good Iffue was joiacd : Wherefore, on 
Motion, the King^s Bench awarded a Repleader, upon which the 
Defendant pleaded ut prius^ and the Plaintiff demurred thereon. 
And it was adjudged for the Plaintiff: i. Becaufe the Defendant 
did not aver in his Bar that the Debts yet continued, unpaid to 
the Creditors named,* for there were four Years between the 
Dt^d of Gift to the Plaintiff and the Death of the Inteftate who 
made it, in which Time the Debts may well be prefumed to 
be fatisfied. 2. The Defendant does not ihew, that the Debrs 
due to the fuppofed Creditors were by Specialty, and then 
the Matter of his Plea is not good ^ for the Defendant cannot 
plead this Plea, but in Excufe of himfelf, to free him from 
a T>evajlamt^ and that cannOT t)e in this Cafe, for he being 
3 * Admi- 
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Adminiftrator is not chargeable ^ith the Debty, unleft they be doe 
by Specialty. 3. The Defendant pretends, as' it feems, that thei'^ 
would be a Devaftavit in him, if he fliould deliver the Goods con- 
tained in the Deed to the Plaintiff; and that it cannot be, for thofe 
Goods, as to Creditors, are liable in the Hands of the Plaintiff, zi 
Executor de [on Jhrt^ if the Deed of Gift be friliduJent. 4. Perhaps 
the Creditors named will never fue for their Debts, and by that 
Means the Defendant will juftify the Detaining of the Goods for e- 
ver, which will be inconvenient; but if the Defendant had pleaded 
a Recovery by any of the Creditor^, and thofe Goods to thfe ValUe 
to be taken in Execution, that had been a good Plea. 5. The De- ?^K^®,* 
fendant is not fuch Perfon as is enabled by the Statute 13 Eliz. t6 Dccdi(h«"f 
plead this Plea; for the Deed is m^de void againft all Creditors, ^c. not be plead* 
but it is not made void againft the Party himfelf, his Executdrs aiid c<l.in Bar. 
Adminiftrators, but againft them it remains a good Deed of Gift. L^%^g** 
%oi Nota. P€r totam Curiam. TehettM of Counfel vvith the De-* ^- ® J • 
fendant. 



Martyn ^erfus Blithman. 

T\ Holman was in Execution in Plimmitb for 31 /. at the Suit of D. q^}^' ^^^ 
*^* which was recovered there before the Mayor, Sc Blitbman Aflbmpfit? 
came to the Gaoler Martyn^ and promifed, that in Confideration he Confidcra- 
would fet and fuffer Holman to go at large, that the 3 1 /. fliould be "on agaitift 
brought into Court there by Holman by fuch a Day to fatisfy D. ^^* 
and that he would fave Martyn the Gaoler harmlefs from this En- 
largement, D. recovered againft Martyn on the Efcape, and after* 
wards Martyn brought Affampfit againft Blitbman on the Promife, 
and declared all m fupra : And it was adjudged againft thc4*laintifF; 
for the Confideration is againft Law, viz. to fufrer one in Execution 
to efcape, like 19 Eli%. Dy. Onlys Cafe; a Promife to pay fb much j Leon. 108. 
to J. S. for his Labour and Pains about-xhe Bufinefs of the' Lady Cro.El. 19^ 
Darby 9 is not good, for it is Maintenance; the fame Law, per Cu- D^'*aV^' 
riamj if it had been a Condition on a Bond to fave the Gaoler harm- ^ * ** 
lefs from an Efcape, it makes the Bond void, becaufe it is a Con- 
dition againft Law. - Per totam Curiam. Telverton of Counfel with 
the Defendant. 



Berisfbrd ^erjits 1^ie(Ce. 



yi^R. Berislord batb fpoken Treafon, andtbatlcan prove: And it was Crajftc.27). 
-* ^^' adjudged that the Words are adionable : For Treafon may be com- * ?'***• '47» 
mitted as well by Speech, as by Ad; for any Thing that difcovcrs the Hm"*^"!,"'* 
Mind of a Man to be traiterous to his Sovereign is capital to the Party^ Ante 107. 

Bee and 
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and therefore fcandajous to be affirmed of him by any other. Pit 
CuriaiJh Tefvertm of Counfel with the Defendant. 



Tuerloote ^verfus Morrifon. 

I Bulft. 134. 'TpHE Plaintiff declared^ that whereas 19 Mail Anno 8 Jac» and 
Words. J^ fQj. ti^n Years paft he fuit iB adbuc eft Mercator in England and 

pr^ecipue in Lofidony and had made true Payment of all his Debts to 
his Creditors, yet the Defendant 19 Mali Anno 8. having Commu- 
nication with one Roger Jwiford of the Plaintiff, fpoke of the Plaintiff 
thefe Words, viz. He innuendo the Plaintiff) ti a Bankrupt and be 
(Jnntiendo the Plaintiff^) is fled beyond the Seas for much Money ^ to his 
What Ac- Damage 500/. The Defendant pleaded that the Plaintiff at the 
tions an A- Time of Jthe Speaking of the Words was an Alien, and born in Villa 
lien ihall ^^ Courtrick in Brabant in Partibus tranfmarin* under the Obedience 
• of the Duke of Brabant^ £? extra ligeantiam Domini Regis 3 Et boc 
I And. 25, paratus eft verificare, iSc. upon which the Plaintiff demurred. And 
Mo. 451. ij. ^33 adjudged for the Plaintiff; for Traffick between Merchants 
WiTa^! Strangers and domeflick Merchants is warranted, both by the Law 
of Nations, and by the Law of the Land ; and the Common Law in 
all Things which merely concern his Trade of Merchandize protects 
' hini, and this Protection extends both to his Goods and to his Per- 
fon ; for the Law allows him fafe Conduft with his Goods, becaufe 
it is beneficial to the King in his Cufioms; and enables him likewife 
to have within this Realm an Habitation by Leafe from any Stranger^ 
and alfo to have a perfonal A<5lion as to demand Debt for bis Mer- 
chandizes, with Damages for them, if they are wronf(fu]ly taken. 
And this Slander here, although it concerns the Plaintiff only in his 
Perfon, yet becaufe it impairs his Credit in his Trade by which, he 
is to live, and by which other Subjedls of the King have Benefit by 
their Gomn^erce with him; therefore it is aftionablew Vid^ Dyer 
6H.2:2. Adjudged perJotam Curiam. Telverton was of Couofel 
with the Plaintiff* 



Kenicot ^erfus Bogan. 

iSft*^o*^* npRover and Converfion of two Ton of Wine: The Defendant 
Troven^ A pleaded that the King was feifed in Fee in the Right of his 
Crown of the Prifage of all Wines imported by any Perfon, as well 
Subjedl as Alien a Partibus trafjjmarinis^ and that the Prifage of the 
faid Wines from Time whereof^ Sc. was anfwer'd to the King and 
his Progenitors, their Farmers or Deputies, in Manner following, 
viz. out of every Ship or Veffel importing into any Port or^other 
Place of this Kingdom ten Ton of Wine for any Peribn a Par^ 
tibtts tranfmarimsy and thereof, or de aliquo Vafe inde vini pradi^i 
I unladea 
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unladen one Ton ; and out of every Ship of Vcffel fo importing 
twenty Ton of Wine for any Perfon a Tartibus tranfmarimi 
into any Haven or other Place of this Kingdom^ C^ ifjde feu de 
aliquo inde Vafe Vini fradiHi difonerai* two Ton of Wine, c;/^; 
one Ton of Wine thereof before the Maft of fuch Ship or 
VelTcl, and the other Ton vini ifide behind the Maft ejr/fdem 
^avis five J^afis; and the King fo fdfed of the faid Pridigo, 
before the Time of the Coming of the two Tons to the Hands 
of the Defendant fuppofcd by the Plaintiff, viz. ii Sept An. j. 
the King by his Letters Patent, (^c. ihewn to the Court, (j;c^ 
granted to Sir T^hovias Waller the Office of Chief Butlerage of 
him, his Heirs and Succcflbrs Regni fid An^lia^ with all Fees, 
(^c. and him made and conftituted Chief Butler, Habendum^ 
drc. for Life, to be executed by him, or his Deputy ^ and 
further, the Defendant faid, that the Chief Butler for the Time 
being had ufcd, and been accuftomed by himfelf, or his De* 
puty to colled and receive to the Ufe of the King, dye. the 
laid Prifage due; and further, that the faid i^ Jpr Jnm 7/ 
quddaffi Navis with twenty Ton of Wine onerixi arrived at 
the City of Rxon afofcfaid a Tartibus tranffnarinis^ viz. a 
Villa de Burdeanx in France i and that at the faid City nine 
Tons and a half of the faid twenty Tons, being the Wines of 
the Plaintiff, adtunc exonerat^ fuerunt ex Navi prad^ whereby 
two Tons of the Wine aforelkid were due to the King pro Tri- 
fagio of the faid twenty Tons, by Reafon whereof the Defen- 
dant Tempore quo^ dye. being lawful Deputy of Sir T'homas ad- 
tunc & adhuc Chief Butler, dye. & per ejus pricceptum the faid 
two Tons Vini pradi^i pro Tri fagio the faid 13 Jpi Anno 7 
fupradiSio at the City of Exon to the Ufe of the King took and 
carried away, and them to the Ufe of the King converted and 
difpofed, as he lawfully might, which is the fame Converfion, 
dye. to the Ufe of the Defendant as the Plaintiff fuppofed, dx 
hoc paratuSj dye. on which the Plaintiff demurred. And four 
Exceptions were moved to the Plea in Bar. i. The Defendant 
ihews that the Plaintiff unloaded but nine Ton and a hal^ and 
the Defendant pretends the Cuftom of Prifage to be out of every 
ten Ton unladen to have one to the Ufe of the King ; therefore 
of his own Shewing he cannot juftify the Taking of two Tons, 
becaufe he does not Ihew that tweaty Tons were unladen. 
2. The Defendant does not ihew, that he took one Ton before 
the Maft, and the other Ton behind the Maft; yet he fliews the 
King's Duty for Prifage to be in fuch fpecial Manner; and where 
a Cuftom prefcribes an Order and Form of any Thing to be due 
to the King, he ought to juftify accordingly, otherwife it is not 
good. 3, The Defendant does not traverfe the Converfion fup- 
pofed by the Plaintiit^ for that is a Converfion in the Defendant Cro.El.tf94. 
hiinfeif,and he juftifiesa Converfion to the Ufe of the King, which 
is another Converfion than that with which the Def. is charged. 

4./rhe 
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4* The Defendant does not fhew this Office of Chief Butler to be 
an antient Office, to which an Ufage or Cuftom may be annexed 
byContinuance of Time, but fliews only the King's Grant of 
fuch office to Sir I'ho. Waller^ which fhall be intended a new 
Office, to which no Cuftom to coUeft Prifage can belong; and 
alfo the Defendant does not ihew how he is made Deputy : But 
yet it was refolved per tot" Cur that the Plea in Bar was good, 
Mk. ^54. and Judgment was given againft the Plaintiff j and as to the firft 
and fecond Exceptions it was anfwer*d by thtf Court, that if a 
Merchant imports Wines, as twenty Tons, tho' he unloads but 
Part, as nine Tons, or four Tons, yet the King fliall have his 
whole Prifage, mz^ two Tons of the twenty Tons imported; 
for if the Bulk (as Fleming Chief Juftice termed it) be once 
broke, it is fufficient for the King to take his whole Prifage : 
And fo it appears to be by infinite Precedents in the Exchequer. 
It was likewife held per Cur\ that altho' in Point of Prerogative 
there is due to the King one Ton before the Maft, and 
another behind the Maft, yet it is not of Neceffity that the 
King fliall take his Duty in fuch Form, but he may take which 
two Tons he pleafci; for two Tons are due by Law, and that 
is the Subftance, otherwife it would be mifchievous; for that 
Ton, which is this Day before the Maft, may by theSubtilty of 
the Merchant be tranfpofed to be the third or tenth, or the laft 
Ton in the Ship: And therefore, if the Merchant at one Haven 
unloads but one Ton, the King by his Officer fliall there imme- 
diately feife his Prifage, otherwife the Merchant might by Fraud 
oblige the King's Officer to follow him from Port to Port through- 
Matter in out Efigland^ which would be inconvenient. As to the third 
w&bic/'^*' Exception, it was held per Curiam^ that he need not traverfe 
the Converfion, nor plead to it in other Manner than he has 
done. I. Becaufe the coming to the Hands, and intemieddling 
with the two Tons fuppofed by the Plaintiflf, is confefled by 
the Defendant to be to the Ufe of the King, and that is the 
Matter in Law on the Plea in Bar, which the Court is to ad- 
Mattcr in judge, and the Matter in Law fliall never be traverfed. 2. If 
^y^rti the Scifure to the Ufe of the King fliall not be adjudged law- 
b/ Way of ful by the Defendant, then he himfelf fliall be adjudged guilty 
"^"'^ of the Converfion, becaufe he has acknowledged in Point of 

Judgment a Pofleflion of the Goods, and an Intermeddling 
with them. As to the fourth Exception , it was refolved, 
4 inft. 30. tb^* although it is not fliewn , that the Office of the But- 
lerage is an antient Office, yet it is fufficient, for the Defen- 
dant has alledg'd the Kings Seifin of the Prifage of Wines 
' to be an Eftate in Fee in Jure Coron^c^ and then ex iSfe- 
cejjitate as antient as the Duty is, fo antient fliall the Of- 
fice to coUedl it be intended ^ for it does not confift 
I- with 
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with the Royal Dignity to colled it himfelf^ and alfo in this 

Gafc the Title of the Office is not in Qpeftion, biit an ]^cufe 

of the Seifure of another's Goods for the King s Duty : And Ik 

is not neccfTary to ihew that the Defendant is Qiade IJeputy, 

^iz. by Parol or by Deed, becaufe i. The Defendant does not .-i^r-i. 

claim any Intereft, but juftifies all in another's Kight, «;«• ii) X . : '-^^'X 

the Right of Sir Jho. Waller; and alfo he has fald, that he vfras ^ " 

legif deputat\ which is fufficient to inform the Court, that L^ 

the Defendant had a fufficient Privity and Authority to take \ -; 

and fcife the Prifage. ^od vide in the Reafbn of Boitons ^ 'i>iJ 

Cafe 3 Co. 44, b. Teherton was of Cdunfel with the Defendant* 



Farmer wrjiis Hunt* 

TRefpafs for Ghafme of Cattle in lucli a Clofe: The '^^U^fU^ 
Defendant juftified Daraage-feafant in his t?reehold: The ' I"*"^"^" 
Plaintiff replied and ihewed a Grant of Common In the Place TroVptfi. 
wher^, dye. by the Defendant to the Plaintiffs and that the 
Defendant ere<fted there after the Grant a Stack of Com, an(i 
the Plaintifl^ put in his Sheep to ufe the Common, and the 
Defendant chafed them out, (^c. But Notay the Plaintiff did 
not fay in his Replication (in Pleading the Grant of the Com* 
mon by Indenture) prolai hie in Cw\ Atid by all the Juftices i6C». 94* «• 
the Chafing of the Sheep by the Defendant is not lawful, fof Je^iwiS 
by fuch Means he might defeat his own (Jrahti for by the maydol^^' 
Grant of the Common in fuch Place^ the Grafitec may ulb 
the whole Place for Comitton,- and then, when the grantor 
erects a Stack of Hay on Part of that Place, now that tends 
to the Diminution and Weakening of bis own Craht, which 
ought not to be; but the Cattle may range over the whold 
Place, and eat the Hay without doing any Wrong; for the 
Wrong began in the Grantor, who is the Defendant, of which 
he (hall not have Advantage, and as well as he erciflcd one 
Stack of Com, he may ered twenty, and fo the Cattle will 
have no Liberty to feed there; but becaufe the Plaintiff did 4« 5 An»s, 
not fhew to the Court the Indenture of the Grant, which is ^' *^* 
the Ground of his Title, for that Reafon Judgment was given 
againfl the Plaintiff. 
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202 Hill. 8 Jag- B.R. 



Sadock wrfus Burton* 



1 Bolft. 105. ^TT^HE Plaintiff demanded an Account of the Defendant e:( 
fSST Md -*• f ^^ ^^^ Receptor of fuch a Jewel in Specie^ ad Merchan- 
what he may dizamum to the Profit of the Plaintiff, and an Account inde 
do. reddend^y and on Iffue, never his Keceiver, it was found for 

the Plaintiff, and Auditors affigned, and the Defendant pleaded 
in Difcharge of the Account, that he apud Sarbary in Tarti- 
bus tranfmarinis fold it to one J. S. tor 40/. (whereas the 
Plaintiff fuppofed the Value of it 100/.) and upon this Plea 
the Plaintiff demurred : And it was adjudged for him ^ for 
firft, when Goods are deliver^ to merchandize, he who re- 
ceives them ought not only to anfwer the Value of the Goods, 
but the Increafe and Profit, which might arife thereby, as 
21 -& 6. 55. isj and here he does not anfwer for any Increafe 
and Profit of the 40^1 Alfo it is not fuffident for a Faftor to 
fay, that he fold the Goods and Jewels to J. S. for 40/. ge- 
nerally, but he ought to (hew by what Means the Plaintiff 
i can ^ome at the 40/. viz. that he took a Bond or other Se* 

3 Mod 106. curity of 5- $• for the Money; for it would be mifchievous to 
fend th6 Plaintiff beyond* Sea to feek J. S. it is likewile con- 
trary to the Truft and Privity repofed between the Merchant 
and his Fador; for if thcJ Fador fells them to one who is 
woiA nothing, or cannot give Security for them, it {hall reft 
on his Lofs, and not in Diladvantage of the Maiten Another 
Keafon here .was, becaufe he has pleaded fuch a Plea as is not 
triable j for he has fuppofed the Sale to be apud Barbary in 
partibus tranfmarinis i and if the Plaintiff would traverfe this 
Sale to 5- S. the Jury here cannot try it, bsecaufe the whole 
Faa is laid to be beyond Sea. ^«orf Kota. Teherton wa$ 
of Counfel with the Piaiirtiff. 
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Sallowes verfus Girling* 

DEBT on a Bond, tlic Condition was to ftahd to tlife A- Crdjac.iff- 
ward of J. S. C. and 2). of all Anions, Quarrels and l,J. 
Demands, &c. It a quod the faid Award te made in i Buift. 12?* 
Writing before fuch a Day by the laid J. B. a and T>. or by Jj^^^J" ^ 
any two of them tinder their Hands, c^c. The Defendant 
pleaded that the faid J. B* C 2). or any two of them ttullufn 
fecerunt Jrhitriam. The Plaintiff replied, that J. and S. two 
of the Arbitraton before the Day by Writing under their Hands, 
C^r. made an Award, and (hewed it to the Court iii Certain, 
and affigned a Breach in the Defendant for Non-payment of 
3/. at a Day paft limited by the Award* Updn which the 
Defendant demurred. And it Was adjudged fot the Plaintiff j - 
in which the fole Qjieftion was, whether the Award made by 
J. and S. only, without the others, be good or notj forafmuch 
as the Submiflion was to four by Name, and in the Premiffcs 
of the Condition the Defendant is bound to ftand to the A- 
ward^of four alfo: But it was adjudged per tot am Curiam^ WhtttxU 
that on Confidcration had of every Part of the Condition the ^^^i'y^rt. 
Award made by two only is good j for Arbitrators are made Jor« may bd 
Judges by the Corifent and Elcdkion of the Parties,, and here divided. 
It appears, that the Parties fixed their Truft not in all four 
jointly, but conjunUim dx dwifirm fo that the it a qt/od^ djC. is 
an Explanation of the whole Condition, that they four or any 
two of them might arbitrate all Things betweeji themj and 
fo much appears 2 U. 3. 18. h. where two of the one Part, Vidc i Lev. 
and one of the other. Part fubmit themfelves to the Award of »3>- 
J. S. by this Submiffion J. S^ may as well arbitrate any Caufes l^fiy^^' 
between the two Parties of the one Part, as between tnem and 
the third, becaufe in the Intent of the Parties the End of their 
Submiflion was to have Peace and Qpiet. And 4 Ei 4. 404 a* 
the Condition of a Recognifance was, A' T. J^pn ftaret (^ 
Cbediret th*e Award of four by Name, three or two of thehl 
de omnibus^ drc. that then; and it is. all one wnere the Di- 
vifion of their Power comes altogethijr, arid where It follows 
the It a qtiod; for till the Ita quod^ drc comes, the Conditioti 
is not perfect, for the whole Condition is but one Sentence* 
2?od Nota. Teherton ivas of Counfel with the Plaintiff.. 

Bradley 
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Bradley verfus Banks. 

f B*Ji& ?*f T^ ^^ ^?P^^^ brought by EHz. Bradky the Wife of Fr Srad- 
Appeal. '**' X ley of the Death of her Husband againft R.^anksywho came 
Diftontinn- in on the Exigent, the I)efendant appeared and craved Oyer of the 
JSl Mz^^ Writ and of all the mean Procefi, which was entered on Record 
aided bjAp. in hdc Verba : *W)ii^tii it appeared that the Wound and Death 
pcarance af- q£ f^^ Bradley werp 25 Ottolfi Anno S.dr igJf^nH 7. the Writ 
of Appeal Was brought returnable ^mWA//c^* after^ where in 
Fad it diould be returned a Die SanUi Mich* in 15 Uies^ 
which is 16 VBobr 7. the Capias on this Writ bore Te/le 23 Qc-^ 
tobrj. where it ought to have the ^efte of the firft Writ re- 
turned, 0iz. 16 OUobr 7* And this Capias was returned OU^ 
hilf after, which was 23 ^an. 7* the firft Day of Hilt Term, 
and the Exigent on this Capias bore Tefte. 2^jan which ought 
to have been 23 Jan^ viz. the fame Day of the Capias fdturn d. 
Alfo the Exigent was returned a 7)ie SanUa Irin in 15 T)ies^ 
which is 20 Junii after, and the Jlhcai Com\ which ilfucd 
thereon bore Jejie 2 1 Junii^ where it ought to have been the 
l^efie of the Exigent returned. Then the Plaintiff having de- 
clared in her Appeal, the Defendant pleaded that at the general 
Gaol-Delivery at 22^rj(! before Commillioners affignedhe was 
indided of the Felony comprifed in the Appeal, and arraigned 
and found guilty of Manflaughter, and had bis Clergy, Prout 
patet by the Record: And further faid, that nullwn jmiciuin 
was given on the Premifles, and took 4II the material Aver- 
ments, ^c. Et quoad Feloniam & Murdrum prdi the Defen- 
dant laid that he was not guilty, and thereof he put himfelf on 
the Country, c^c. upon which the Plaintiff demurred. And it 
was adjudged per toi Cur pro l}ef. In which it was firft agreed, 
that no Appearance by the Defendant in Appeal will aid any 
Difcontinuance of the Suit, but Error in the mean Proceis is 
falved by an Appearance after, as 9 H. ;• 2. in Appeal the She- 
riff returned on the Exigent Cepi Corpus^ where it ihould be 
exm feci I and the Defendant appeared, and was acquitted,' 
and prayed Damage; and it was moved that he fhould not 
have it, becaufe he was not lawfully acc^uitted by Reafon of 
the Error in the Return of the Sh&dff /upra; yet it was ad- 
judged, that he ihould. hftve Daniage, becaufe the Founda- 
tion of the Suit, mz^ the Writ of Appeal, and all the Procefs 
which iflued at the Suit of the Party, was good and right. 
But in the C$& fupra feveral Difcontinuances apjpear on the 
Record i for although the Law gives this Writ of Appeal, as 
a Means to be juftly revenged for the Death of the Hus- 
band, yet it ought to be inftantly purfued, without any 
Negligence^ in the Plaintiff { for becaufe this Suit threatens 
Death to tbe Party, therefore it ought to be in all Points 
4 ftridlly 
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ftriftly purfued, and by the Law there ought to be no mean 
Time nor Space in an Appeal between the Return of the 
Writ and the Iffuing of the Capias^ nor between the Return 
of the Capias and the Iffiiing of the Exigent : Wherefore it 
appears othcrwife here; for there is 7 Days Space between 
the Return of the Writ and the Exigent awarded, the one be- 
ing 16 OU. an. 7. and the Capias being 23 Of?, the fame Year, 
where the Tefie of the Capias ought to have been the fame 
16 Ofc?. that the lirft Writ was returned^ and where the Capias 
is returned 0^. Hill 7. which is 23 Jan. the Exigent thereon 
did not iflue^till 2^ Jan. the fame Year; fo that there is a 
Day omitted, for the Exigent ought to have the Tefie 2 3 Jan. 
the fame Fault appears in the Jllocai Com which iffued on * * * 
the Exigent return d, for it bears T'efte 2 1 Jumi anno 8. where 
the Exigent was returned 20 Junii the fame Year, fo that 
there appears the Negligence of a Day,- for all which Rea- 
fons the Court agreed that the Appeal was difcontinued, for 
there was Lachefs in the Plaintiff in fuing forth every mean 
Procefs by skipping of Days, where every Proccfs ought in- 
ftantly, and without any mean Time, to iflfue the one after 
the other, and fo is Mr. ^tainford^ and all the Precedents in 
the King's Bench. Then the Plaintiff moved, that the Defen- 
dant's Plea was not good, becaufe after the Convidion pleaded 
on the Indi&mentj he pleads to the Felony and Murder a- 
forefaid non cuF^ which is no Anfwer to the PlaintifTs De- 
claration, which has fuppofed the Defendant's Fad to be Ho- 
micide only and not Murder j but per Curiam the Plea was Not guilty 
refolved to be good for three Rcafons. i. Becaufe ex necefji- ^^^® ^^ 
tate Juris the Defendant need not plead at all to the Country, p!^a*in fa 
where he has pleaded a good Special Plea before, for this Plea AppcaU 
to the Country, added to the other Plea is but in Favorefn 
Vit^ and the Defendant may hazard his Life on the firft Plea if 
he will. Qmd vide 7 £. 4. 1 5 . ^ 1 4 -E. 4. 7. and here the Plead- Co. Entr. 53. 
ing of the Con virion with the Clergy allow'd \% a good Bar in •*' 
this Appeal, as it was adjudged in the like Cafe 33 BL in an Ap- saik. ^j. ' 
peal between Wrot and Wigs \ and 20 £/. in an Appeal between Comb. 410* 
^urgh and Holcrtft^ quod vide 4 Co. 4 j, 45. and then the Plead- ^^' ^^* 
ing over to the Felony is mere Trifling. 2. The Word [^Mur- 
drum in the Plea is idle, and the Word {Feloniam) is the prin- 
cipal Word, which will make his Plea refer to fuch Manner of 
Felony, as the Plaintiff fuppofes in him. 3. The Word {Mur- 
drum) here cannot be taken but for Homicide,- for if there be 
not Malice prepenfe in the Fa<ft committed by the Defendant, 
altho' the Indiiftment or the Appeal fays , that the Defendant 
murdravit fuch a Man, if it does not fay Malitia pracogitatay 
it is but Manflaughter, fo that the Word (murdravit) is indif- 
ferent to exprefs Manflaughter, as well as Murder, if it has 
not other Words joined with it. ^wrf Nota. Tehertou was of 
Counfcl with the Defendant. 

Ggg Trin. 
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Briftoe wrjiis Knipe. 



Cro.jtc.i8i. TPVEBT on aBond of 300A the Condition was to perform 
1 Browni. ■ 1 gH Covenants, Claufes, Payments and Agreements con- 
I Bulft. 15^. •*-"^^ tained in a Deed Poll of the fam^ Date, made by the 



Debt. ' . Plaintiff to the Defendant. The Defendant fhewed to the Court 
S^orm "^ ^"^ t^^ ^^ P^^^ ^^ ^-^^ ?^^r*/2, in which was contained a Grant, 
Covenants^ and Bargain and Sale of certain Land made by the Plaintiff to 
Paymcntt, ^[jg Defendant for loo/. paid, and 200/. to be paid afterwards j 
in which Deed there was a Provifo, that if the Defendant did 
not pay for the Plaintiff to J. S. Aol. to J. 2). 40/. (j;c. at 
fuch a Day, that then the Grant, Bargain and Sale ihould be 
void, &c. and on a Plea by the Defendant that he had per- 
formed all Covenants, (^c. contained in the Deed, the Plain- 
tiff affigned the Breach in Non-payment of aoL at a Day ac- 
cording to the Provifo J on whicn the Defendant demurred, 
a Mod. j6, and it was adjudged fro ^^€n£ per tot am Curiam: For the 
37- Condition of the Bond does not oohge the Defendant to per- 

form other Payments than fuch which the Defendant is bound 
by the Deed to perform i for the Bond was made but for the 
Strengthening of the Deed, and the Deed does not require any 
colnpulfory Payment to be made, but leaves it to the Will of 
the Defendant either to make fuch Payments comprifed in the 
Provifo, or in Default thereof to forfeit the Land to the Plain- 
tiff; fo that the Intent of the Parties was not to make the Bond 
and the Condition of it repugnant, and contrary to the feeed 
Poll of Bargain and Sale, as that the Payment of the 40/. to 
J. S. which is made voluntary by the Deed Poll, fliould bo 
made compulfory on the Bond, but the Word (Payments) in 
the Condition ot the Bond fliall have Relation only to fiich 
Payments comprifed in the Deed Poll, which will be compul- 
fory to the Defendant and not otherwife : And becaufe Ne- 
glcdt of Payment of the 40/. to j^. S. which is a/Hgned for 
Breach, is in its own Nature voluntary, to be paid by the Dc^ 
fendant or not, to which the Condition of the Bond cannot in 
any reafonable Conftrui5Uon extend y therefore it was adjudged 
againfl the Plaintiff, (^d Nota. Teherton was of Counfel 
with the Plaintiff. 

Roffe 
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RofTe 'verfits Pye. 

THE Plaintiff alledged the Confideration to be, that in CrcUcaSi* 
Confideration the Plaintiff had cnter'd into a Recogni- Aflllmpfi^^ 
fance of fuch a Sum with the Defendant, oh Condition^ that the 
Defendant ihould make his Appearance, <^c. at the next Af- 
iifes to be held before the Juftices of Gaol-Delivery for thtf 
County of Sttff'^ &c. the Defendant proraifed to appear at the 
faid general Gaol-Delivery, drc* and to fave the Plaintiff harm* 
lefs from his Rccognifance, (jyc. and Ihewed that the Defen- 
dant did not appear, drc- nor had faved the Plaintiff harmlefsj 
to his Damage, (^c. The Defendant pleaded, that before 
the next general Gaol- Delivery after the Rccognifance niade, 
oiz. 1 2 Tthi fuch a Year, he filed out of the King's Bench^ 
^c. a Certiorari dircdled to the Juftices of Affife in the Count^ 
^iSijff* by the Name of Juftices of the Gaol-Delivery to rcrhove 
the laid Recogrtifance, and fliewed that at the Aflifes held in 
fuch a County, mz. Suff. ivLch. a Day and Ye^r^ he delivered 
the Certiorari to the Lord Coke adtunc one of the Juftices of 
Affife; and further Ihewed, that the Plaintiff had not been 
damnified by the faid Rccognifance, (^c. upon which the Plain- 
tiff demurred in Lav<?: And it was adjudged for the Plaintiff for 
two Reafons: i. Becaufe the Defendant does not (hew in his 
Bar, in what Place the Affifes for the County oiSuff. were held, 
and that is iffuable; for if the Plaintiff would reply, that the 
Defendant did pot deliver the Certiorari to the Lord Coke^ it 
could not be tried for Want of alledging the Place from whence 
the Venue to try it fliould come. 2. The Defendant ought to The Condi- 
have fliewn exprcfly, that he did appear at the Affifes j for other- |J^°rT,up'c 
wife the Rccognifance is forfeited, and the Removal of the Re- faved by rc- 
cognifance by a Certiorari does not difpenfe with the Appear- ^^^^"^^J^® 
ance of the Party ; for altho* the Writ, by which the Recogni- fa^i^" 
fance is to be removed, is the Command of the King, yet the CcrnorarL 
Purchdfe of fuch Writ is the Ad of the Defendant, and he by no 
fuch Slight can fave his Rccognifance; for if a Man is bound to 
* appear at.Vias SanUi Mich, coram domino Rege^ altho' at the 
Day the Term is adjourn'd by the King's Writ, yet the Party at 
his Peril, in Salvation of his Bond, muft appear and procure 
his Appearance to be recorded, otherwife he forfeits his Bondj 
4 £« 4* 21. a. a fortiori here, becaufe the Defendant ihall not 
take Advantage of his Subterfuge of Juftice: Then a confer 
qtienti femutur^ that the Rccognifance being forfeited, the ' 
Plaintiff has Catife of Adion j for altho' the Rccognifance is 
never fued, yet the Plaintiff is fubjeft every Hour to be fued is E. 4- %i. 
thereon: And this was the Opinion of the whole Court. TeU Br.Condiu 
verton was of Counfel with the Plaintiff. itf j. 

Lucas 
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Lucas ^erfus Fulwood. 

I Bait 151, 'npHE F'laintiif entcrM bis Suit in Tlacito 7)ebm\ and do 
DecUnrioQ ^ clarcd that the Defendant reddat ei yo/. de annnali 
IB Narare of fedditu quas ei debet df injufie detinet^ and fhcwed in his De- 
«o Aaion of claration the Deed of the Grant of the faid Rent for Years, 
a^""' " payable at feveral Days out of the Land, with a Claufc of 
Diftrels I and concluded^ quod !Z)€/1 Jithflraxit at feveral Days 
annualem Redditum prddi^umi and upon Nil debet plcadtd, 
the Plaintiff took bis Venire facias in placito "Debiti^ and had 
a Verdift: But it was adjudged, j^od quer nil cc^piat per Bil- 
lam I for the PlaintiflTs Declaration ftiews^ that he demands an 
Annuity, which is contrary to the Entry of his Plaint in pla- 
cito ^ebiti; for in Debt a Man can never declare, £/Jod 
Cro. EL 3. 2)^. fubjtraxit annualem Redditamy but this Word (Jubfiraxit) 
manifefts to the Court, that the Plaintitf does not demand the 
Rent as a Debt, but as an Annuity, fo that he enters his Plaint 
in Nature of a Debt, and declares in Nature of an Annuity, 
which is repugnant in fe; for he ought to have in a Writ of 
Annuity a feveral and diftinft Judgment otherwife, and in an- 
other Sort, than he Ihall have in a Writ of Debt; for in the 
Annuity he (hall have Judgment of the Arrearages pending the 
Writ, but in Debt he fliall not have fuch Judgment, but only 
for the Sum demanded, ^uod Nota. Ter totam Curiam. Tel-^ 
^erton of Counfel with the Defendant. 
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Spenfer & Woodward verjus the Earl 0/ Rutland. 



Error. 



THE Earl oi Rutland recovered againft Spenfer and Wood- 
ijoard in the Common Pleas in an Aftion on the Cafe 
for difturbing the Earl to hold a Court in fuch a Ma- 
nor, c^r. upon which they brought Error in the King's Bench, 
and before the Errors difcufled Woodtoard died : And the Que- 
ftion was, whether by the Death of one of the Plaintiffs in 
the Writ of Error the Writ be abated? For the Earl prayd 
^iSSVxo^ Execution of the firft Judgment. And it was adjudged, that the 
594. ' Writ of Error is abated, and that the Earl is put to his Scire fac^ 
Comb. a5j, againft the Executor of him that is dead. And that for four Rea- 
^tc 113. ^^^s> ^* There is a Difference between Death before Judgment 
I and 
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«nd aftqr Judgmeflt; a$ m Trdfrafs againil twQ dridiree^Ibtri^ 
dies fpi^ng tne Writ; yet the Writ ihftll not a^atq^iai t^iLp^s- 
a'jy.^iVy. i|4ig. 3, ^-47 E* z.^ea^i fdr tbe.Trefpafi in idfetf 
is fevcral, find, their Plea ofNoticuf is feVemir for the.«Df 
may. be ^acquitted, %tvd -thp other- may be cbndelx;Rcd i othoif; 
Vife nyhere one of thp Defendants. dje> after J«id^ent$ tdid^i ^'*''« *♦»« 
.Writ of Error br.eught, for now by the JudgaJent, . tteit J^ttePuT 
.vvbi<^ ,w^ feveral is made joint; and the Jadglttent of.Rfir- nittD B/r4» 
jftitutiim ought to bfc according tb the Lofs, .«>»«; that botlj. J'".?.^'* 
ihali be reaorcd to that wbith they. Igft, and fUch Judgmeht of * ' 

P^efiituupq cannot bQ to a dead Perfon. 2. The Writ of Error Is 
^ut a ConimiiHon between two of the bne F^arjt^ aild the Eail 
fii the qtlipr Part; and therefore by the.Death of otic the Pdvnsif 
js dctcrmio'd, quo^ eiffe. t il. 3. i> 3. Altho' the Writ of Erroi 
IS but to difcharge the Plaintiff, yet if thei Jutdgm^nt bc.af* 
firmed, the Charge will fall on the Executor of hiiii that is 
dead, and docs not furvive to the other; and therefore the 
Executor of Wcodftard muft be iptac^Partv, ^t he may ple<id 
in Salvatibn of the Teftator's Cdods; 4: The lAitr compels the Aiiie i, 4. 
Defendants to join in the Writ of Error, foe the.oiie alone, canr ■ . ■ , 
lidt have JError, ahho' Fortefcm ^ j M. 6l i^. is io the cdntrafy^ ^ 

then the Law, whitfc dbligesthd? Toiiiiiig'irf the Siiiti cannot ' * 

)!ori6ruc, but that by the Death of the one there is an Altcra4 "', 

tion, ahd the Difliereitfce is between the D^ath <jf the one afteif • ^ 

Error brought, aHd the Rcleafe of the one after Error brodght j » 

quod videiRnddock's Cafe d Cb.^ J . fl. But as n ft: 7, trief 6 58; ' ., .' 
in Ju^a qiierelahykv^i)^ tHe bne dies, yet the Writ fhall not 
flbatt} iaiii 'IHys Stilt does nbtt6ti(Jh the firft Judgment, bui Cro. j«c. i^t 
Is founded oh MAttef of a later Time. 2. The Eh'd of the Suit 
is to ^{charge their Bodies; ah.d the Body of the oho is nbt thd 
Body of tbe other; ah^d.fhcrefbre his Death will hot ^bate it; 
J^ttod Nota.' Ter'M^, turiafd, pnet^ 'TeivBri$/t Juftice^ 
7fkfert0» Was of 'CbtaAlJBl with the Pl3idtil& againft the Eari. ' , > 

. •./] j'iv :. : .•: • .,.■•/•' 

OK Noit cut plekded the Jury. .gav& a (beckl Verdia, e«z: Cr6.iM.i99. 
that Joi Sfo^fttvfJAi feifisd »ri*Peo of thoFlacc where, (jea '^'^^t*^ 
<ind held it m Sdcage,- ahd deVilbd^H his Lands./i» Jtt^a ioji 
bis Son. and his Heirsf.and if hedied"u^6ut Heiv of nis Body; 
then his Lands i^ Ckhiti (JTc^ ihonld. be to J. Bi bis NepbtjW 
in TttUBem tgiagntjiljand in^itoSiMjfNf^toinFee, tho 
Dcvifor died. Si dicd^ and Joi the Son furv^eA, ahd Hied witli' 
cut Iflue; and the-Qjieftiori was between the Heir of ?;;S. and 
^e Heir of ^. And it was adjudged that the Heir of^. fhould ^J"*^^ 
have the Land; for when the Devifor gave all tti J, bjsriptt •*•*'*»»** 
. ;. . : H h h > k 
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4n'Taili.4!«i eft^wardsby i^fiotHor Claiffb Ih the Will gave 

the Latid'iti one ViU to ^.tkat is an:£xp(aiiati(itl df his Iit- 

te^^ ihaiyo,Scim\id}ikvi6'al\frittitt\i& li&ni in- tbd Vil] Apr 

Mfintcid to^.i^nd itv this Cftfb i>y tf^lfidmJtiOioey tb^y are not 

-Joiiftctiflnts,' bM'fevct'al Tctiiants; btit if k had bi&t all'givefi 

' '. %6J^ atidtJjf-'adlbthcf Clairfb ih-tlic- fattid Will ftil had hiei 

', , ; ^^tn.to S* thcie thfey aw; JoJntcnanti^y tho Iflt^ifi^^fhe D6- 

^«te v J»ll.' Vifbr'l ^^ifodifm tohcefftm. Btit ih fhls C^fe bfy thfe better Cf-. 

»"* . ■ jflnibrtoF'thceouVt?^ 5. tbdk b)ut by Wa^ of •ReiiidihA* after 

cnj.;;;,. ihd Death of 7; without ^Iffucj for the Wotd [B^fUjt'gf^^ 

PI. Com. ^a ddpends dft the pfceodtttt-Wordi,' artd ^; uitflt'be Irr t^e 

^*'- rtiiie Cortdiiiohifts J. S, tlie ]Nepbd\v Would fee j-fpt tfre^iftat^ 

limitdd trt 5'. .^ ahd ^. a»d i|itirely coftidiftfedfd tte liitoitatibA 

«f.the:£ftato G^f, the -Son, ^izi. iaifftt- h^ tyesf^ WithMlt H^' 

Aie.;''^rf:iC''ww/ >>: .' : .. 1 ' J .'.:.<:?-; r 
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ASru^"pfir"' i^-#«?i^i^y; t^p'i^ wf aga^^^^ ^^^^ri^fi^ 

iCepicjiciir jL.Wtte, aftex an Impad^c^. taken by, pibth^theDcfcl^ant^ 

•fwr Vcr- the Record J Was ad qmm iDiem tm jtaff 4^^. ,tHe Piaiiitiff by 

silk. It 7. ^is Attomeyj 4 tf«d;f8 fj^^^^ J^ ^ .^ii^^rfa,' by ^e^r'Attorr 

rshow. 33*. ney venhtnt^ O" prdaiUa. Mri4getia, 4icit^u<^d,ipfa ^ af 

{-"J* 9f Jtif/ipfiti and fhercupon* tjiey vwer'e^ at ifloe,- and- it vfos fova^ 

tot the Plarnt/I^ W he Cojald hot hfvyp Judgincnt»{^biii^ a\Ile- 

- bleader was '^warded per ttitd^ Curim: i. fiecan^.^the Do?; 

•^ ■ lendants do n^ jfnake anY,I>?£encc^ jToi- t^e^R^ord jq^glit to' 

have bSch,^ ^i^o^? . pradiUi Jpl & $ridj^ta wnumt 6; fi^epiunt 

mn & Ifijtnr qt^adoy .(^c,,fox by the Courfe of jL^Vji^bofow 

fHo f arty picfh m Bar,. He onght tb ,de6^fld\tbe Tob^ fiipjiofed- 

• by th^ Plaintiffj 'and:-this lis not a Ij^Lifpri^opjofthe J^e'rk,. but' 

Cr.j1e.j50. a Failure ih Point of Subftiahce. 2. It appears that the Plea 

J^o-Rep* pleaded is the Plea of the Wife only>,apd Ae alone cannot 

Cr.jae. 13^. plead without hoi' HU4lian^«\t!»&¥'b<${E ^ftKem oUght to join' 

He* 10. Ijj pieg., anj therefore Ac Record ought to be, J^^tod pradi^i 

' ' ' tb^UkeC^vtrosbetweelkC^MiSffjrPlainttf agaih9 

bfs.Wife ia an Alftioii fbt Wdvd^ fpoko i»y,the \Vi«^ <wib^ the 
)^ife.oilly pkatfed Ac0» cfiT, and the Plaiotift hdd a^ Verdiay 
bat he' Could not have. Judgment, biit A > Hepleaddr' .Was a^ 
«iftrdedibr the Retkfoa.afbreffttd* T^htrton \i^ar<iAGotiiifci 
with the Defendants*' . . . :. 
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JN»Wat-o£ EmmfobwalibwtW Record (AitttT^hai^, ^^Vl*" 
wberetJtiJdgMeiitr fmaiwas givdn ih A Writ bf k^ht, if ap^ ^?oo ^ 
beftrdtliattiieDcmandaat'an unsWHt of Ai^t ddiMtedof hii Wm of 
own VtdSeSbbUcapiauC^pktids ^m^thnS BP R}e£_} and on^ "''^'''' 
^rror.it(i0Ded:w{is; 'bebaifQithe;Denittidint Mh<>t fsif in hik 
Countj. witUinitfairty Ye^s kft pa^Kjiorii) that the Statute 
^TH*^:6£mdyikBt\msmikie^^ta:La,i^^ llniitstbat a MaA 

Ihali tiDt.iibiBand k{.ghero£ his^vmP.cffefftoti than- for thirt^^ 
.YeArti bbforq i othervrife i£ he h^di Omlttd of tib FoiTcffion 6f 
^is AttteAots, ifor theTimo limited' fbi^ that is TiXty Years; and 
the ixBijijLaiw V/daldMl if thcUkma^^flt b&tf^xJUntbd of his 
ibWD Po0Hd&cin in the.Tintt/bf this l^ing 'generally, 'it' iMid been 
good 4 for itiktppoars ijo the. Coiirt! jttdiduKy, ihat -it is \vitbiil 
£biriy)Yoirv«>r^^udr:a9>the.Kfri^' hl^ riot t^fci^ned Jo Jong^: 
But QjjB/t^iitiigfaed iotbjiYkAtstitidmbiki, and therefore a DiF- 
^ireftbc; >THbiccbnd£iVe>t affigned WA^ b«caUlbj6d|«Ut»t fmal j^^or to. 
liraiigivefa.xs^ithe'TenantlJiDf^tr^ndn^IihparUh^^ taken M lbcw. si* 
a Day certain^' Adhere >tt^et$f <^j^/t>nly oUght ta BiaVe been a^ i uV. lo^ 
warded rvtbetvHfe ie H Mtac tiic ^tihetake^'^'geheral Im^ 
padtextb «tKl nor to- a Dsiy prefix^cL-fer th^re oi^ bi<j t>efai^ 
Jo^mcnt &ial Ihall be given, ^'li Te^ens rfxeffk ih G6tite^^ . 
tmm Curia'y for on a gpnteiall Ini]>brUnce the Tcftaiit has take/i 
upon him to be always tetidy todbFetid his RigKfj 'lb ere thi 
Precedents fti the Book<is£IB^triel:vdDttGJna%daIli^rIdncd 
to a Day certain, there: the^nDenane 'is ^6tbourid4ott{>pefafr tiH 
the Day j-^ Mid there nla^^lfe Reafoii'li^^^ hb inay ekcufe-hil 
Default, arid then no Lachfes in biiQyidhd 6y C4riie^^6nce h^ 
Reaibathat he fhould id^e hisf^fid ^($rdnptbH% Whdre th6 
Right ddes not appear tc^ the Court; ion'd where ty Teftant hal 
fiot cotnmitte& any Cditenipt. 2f>^ ^^^* '^^ ^^* ^^"^^ 
QTekferplfit vv&s of CocUilblri^ith th^ Piainti£ - v ! ^ ' 

• Otd& <^Juf McHtett3in; ■- - ^' ' 

IVRf^ ;0i^;»^««<>v«ty iir JS;eg^>8fi)W out xtf tho;Cotlri of Gp(».]m.im> 
rZ/ Vftebrnt and thfl £Eror.di^*dr#«s theltifiuioyx>f!lU \^^^' 
Plaifltiff iniho Ejeftiilent^ who aft»MrU by A<ltbniey^Mfaa«: be , &uft. io5» 
pught to have af>pear''d'by Gftardiaa^^^ttid tipon'>'I^O'.joined.Y^ lay- 
the {n%ey it was found for dhc Plakilitf in £ftoiv<»is) tha Iw- S^^j^ 
£m<^ was Ibund ; upon which the t>laifiiiffpi'WdF tbdfc the Judg^ j«aiB«ni. 
yn?nC li^ht be i!»veried» . To Which. H-kf^wt^sSbedf that the 
Writ of Error brought was not a fufficient Watnnifi id tUa 
Court to proceed to the Reverfal; i. Becaufc the WHt <^ 
J^tfot i^ circled to the Bifliop of Ukarbam and others by 
\i J ".' " tName^ 
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Kame, to remove jei Record of an Ejeftment between fuch 
and fuch, which viosjcd^oj^^ thc.fftdiJ^I|ios> and fevcn others 
by Name, and the j^ecor^ which is removed appears to be a 
IQeoiie.)^ ]^^cord\of:$ii}JBj(?^n)e()t befooe thefiiflrop dhd' >d^hkr oth6i^ 
fo it is not th^fawe Recpwl, Reified/in : the Writ^f^ 
'V.' cord bc^rccighti atda;Rc!^orabcif<uie'-niBe£aonorbcsitcnded 
the fame Record) bptLfcv^al; fas at^ttdoM all that ate na- 
med in-ihe C0nJ'nMoa.ftclljointj.:«ad-dot joint j<wdfeverali 
according jto.the lCafel2.4(?C' />; f. ^ Atteint was'broug^ on a 
Verdia whiiph paft oiiOyetiand T^anincr^ and tbeWdt fup- 
pofcd tjj^t tbp Verdia pa^ed: before fimi^ Tuaices, .oudthci Re- 
cord telhoved prov'd.tWfril peft biJt before .ttyq^abdJ it. was 
held that they pad n0 PQ5V#rnorWanrartt totakp.thte Attaint^ 
for the Wfjt js npf \yafranfced;by the fldcbrd; fainfnsorj for 
thefe Suits are ito defeat the firft Rscord, and there&^'^aght 
to agree, piss, the- Wdtaoditbc Rcccidij . but where th^ ^i^ 
is on Another cplMter^il flatter foreign, ^< and dbe^ nob' trench 
to the AnnihikiipQ .oJ^^th^Rfoord,. tMxet fiich MUpnfioililiaU 
. . , . I pot be peremptory i as $i JS. 3. ^oeedtHdo s* Afliidof Rent^ 
' «n Aid priQir of tho; King rthereLi(fiiBd:ft/lPr<MapiOTiot,. which 
;. , V \ jnadc ^^ntipn, that the Affifc was arraigned' l?efore two Ju* 
fticeS) wherQJn F«>^ it ;W4$ iirraignM before tbnr^ aqd yet a^ 
warded good; for the. Aid.prieris b^t collatetar to -the Dc^ 
jnand in the .A|Iifc. . J^mdfuit conceffum per Curiam* s.- This 
jWrit of ^or is diro^ed . to .the Bilhop pf 'Dnrhaia and fix o> 
thers by Naipe, and the Return of > the Writ, viz. Refpoafia 
of the CQinmiflion(ei;$>isrhy:the Bi0iQf> and five others only^ 
without raa^i^ anv Mention of.thie.fixth Conmitflioncr; to 
the Anfwer is^ not to full as is conlmandcd by the. Writ, and 
l;hereforc ill: For the KiQg. by his Writ makes their Power t6 
)rctum thfi Record joints iipd put& equal Confidence in them 
all, and ^er^pre the Anlwier ought to be by all, unlcfs ibme 
6^ then^ a^dead after the Writ awarded, and thicn that ought 
to appear bv the Answer pf thofe th^lare alive : Q^ fuit e4 
tiam concejttm per totam Curiam^ and the Maintm put to his 
new Writ of Error de Recarde ^lu^ cor'^a nobis refidet ; for it 
was agreed on all Sides,' tW tfae^Record is well removed, 
^, , .[ , ; and remiin^ ii'drc, notwltbffafiduig^ the fotrmer MifpriAoki ; as it 
j.u '. iiath been i^ten adjudgetf^ where a Writ of Error Iflfues to n^ 
: sciave aReoord betw<ich fuch Parties, which wasikr Citria no^ 

' .:.i ftra corapt^iifticiariis noftris^ although, the Record removed 

^..■",\ -* whs in Cttxiq SDomiad Etis. and (jr coram ^tftid fttisi yet be^ 
*^ .i..!'i,:'. \ iiig brougfatitfto theXing*s Beneh, 'tis well removed, and re^ 
' snains thete* J^ftod Jffua* . Tehertoa wa» of Coun&l with 
the Defendast. .. : .. . 
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Woolby ^erfus jPirley. 

DEBT ort a Lea4 for Years; the PlaintifTderivcd his "tith Cr. J«c. t^u 
by Grant b£ the Reverfion by Way of Bargain and Safe |,J'^''°^ 
ia Fee, mean froni the firft Leflbr; and declared that by In- Bargain and 
denture of fuch a Date fuch a Perlon granted^ bargained an^ ^*'®» ""^ 
fold for Money the Reverfion to him in Fee, which Indenture ihci^n what 
was inrolled fuch a Day according ta the Form .of. the Statute, Court in- 
jsmd becaufe he did not IheW in what Court it was 'involie4, '^^'*** 
and the Slftatute 27 H. 8. fpeaks t^f fome fpecial Courts, iind 
there, is no Reafon to put the Leflee to fuch infinite Labour 
to fearch in all Courts, as well at Weftminjiery as in the 
Country with the Clerk of the Peace ; therefore after Verd^^ 
Nil capiat ^er Sillaa^vias ecitcrMi Tetverton was of Counfel 5 Goo. c. i^ 
with the Defendant. 
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Sir George Sayill njerfus the Lord Ckndifh/ 

THE Countefsof ^/&wc;J^//ry iecover'd by Vcrdiift againu ' ^^wnL 
Sir George SaviJl^ and on a Challenge ex parte 6f the cmJcik^c to 
Plaintiff to the Sheriff de^ Qom T>erb\ the Venire fa- che shcnff. 
ciaSy (frc^ ilTued to the Coroners, who returned all the Writs^ 
and at the Aflifes at the Trial a T'ales was awarded, the Name 
of one of which TaJes vyas Grejiory Qrigfqn^ drc. and on the 
Tqftea returned by the Clerk of Aflife in Com B. the Tales Talcs mit 
was returned to be by the Sherifii but in the Entring up of °*"'^^' 
the Judgment it was naade per Coronatores^ and the Name of 
the J ufor on the TaleSy which was Gregory ^ was returned by 
the Clerk of Afltfe accordingly by his true Name, but in the 
Roll of the Judgment he was named George G. And on this 
Judgment Sir George Sa^ill brought a Writ of Error, which Brror* 
depended ten Years and more, and the firft Plaintiff, which 
was the Countefs of Shrewsbury died, this Matter being un- 
determind: And the Lord Candijh^ as Executor of. the 
Countefs, revived all by Scire facias auare Exeaaionem 
habere non debet. And after Debate leveral Days, the 
Judgment was reverfed for three Reafons: i« Becaufe on 
the Panel of the Nomina Jurat\ after the twenty-four Ju- 
rors named, at the Foot of the Panel two Names were added 

lii of 
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of the Jurors, which really were of the TaleSy but no Mention 
Cr. jtc. 207. made that they were Nomina ^urat' de no€o appofii fecundum 
dJ'ITovo ij^ for mam St ami i and that ought to be j for at the Common Law 
pofit'omit- the Juftices of Alfife could not grant any l^aks to fupply the 
"^- Defaults of the firft Jurors, but it is merely by the Statute 

35 ^. 8. which ordains, that their Names ihall be added to 
the firft Panel i and it cannot be difceraed to be accordingly, 
tmleft fuch Stile and Title be made ^ /ajpr a, Ncmtinajuraf 
de novo appojit' fecunduvi formam Statutiy to diftinguifti what 
is done by the Commdn Law^ and what by the Aid 6f the 
Statute* Alfo the Names of the Coroners ought to be added 
to the "Taki in the Foot of the Panel, md in this Cafe their 
^ Names were only in dorfoy which was on the Return of the 
firft Panel : And altho' feveral Precedents Wete fliewnj where 
the Nomina Jurat^ de nwoy &c. was omitted on the Panel^ 
yet the Court did not regard them, becaufe, as it feem^d, they 
Ante 15. paft fid^ Silent ioy without Exception. The fecond Keafon was, 
becaufe it appeared by the Return of the Toftea^ that the Ta- 
les were returned by the SherifiF, whicbJs Errol;. wJbiere the 
firft Procefs ilTued to the Coroners; and although in the JBn-" 
try cf the Judgment in the Common Pleas it is faid to be by 
the Coroners, yet that does not aid in this Cafe; for the War^ 
Certificate rant of the Roll is the Certificate of the Clerk of Aflife, and 
^\am^^^^ that is, that the ST/jfcj were returned by the Sherifi^ and the 
** Court cannot intend othefwife than is certified: 3. The Name 
of the Juror on the ^ales^ which is Gregory^ is made in the 
Entry of the Judgment to be George ^ and if the Roll fliouM 
be amended irt this Point according to the Certificate of the 
Tqftea^ theii in the other Point before, of the Return of the 
Jales by the Sheriff, it is not amendable; and fo every Way it 
was Error. Ter totdm Curiam. And the Judgment was at 
laft reverft. Teherton was of Counfel with the Plaintiff in 
Error, 

Bridges ^etfus Einon. 

1 Browni. 'T^HE Plaintiff declared, that he and the Defendant 10 Febr 
1 Buift. 178. -*- ^^^^ 7* Submitted thcmfelves to the Award of SirJic^^r 
Cr. jac. 300. Sodenhamy who awarded they Aiould be Friends, and that the 
Y^LT ^^ Defendant iliould pay to the Plaintiff 1 00/. at Midfummer fol- 
lowing at fuch a Place, and for 10 /. unpaid he brought the Ao* 
tion. The Defendant pleaded in Bar a Releafe made by the 
Plaintiff to him of ail Demands, which wa$ made 10 Jpr before 
Midfummer, when the Debt was to be paid, and it was of all 
Demands ab Initio Mundi nfq\ 1 o jipr\ ftnd fliewed the Releafe 
to the Courts upon which the Pit. demurred. And it was adjudged 
againft the Pit. for altho' the Sum of Money given by the Award 
is not grounded on any precedent Debt or Ccntradt between 
2 the 



Award. 
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the Parties, yet, per Curiam^ it lies in Demand imfflediately, p<»p}- ^i^^ 
and may be alfigned by the Plaintirs Will to another, and thd ^'^^^ *''^ 
£xecutor$. ihail have it, and in die Spiritual Law it is Credit 
immediately, whereof Adminifttatton may be granted before 
the Day of 'Payment, if the Plaintiff dies befor^s although no 
ASdoa is given for it before Midfommer; for rewra it is not 
recoverable before Midflimmcr, but yet it is a Duty immo- 
diately by the Awai^d; and as the Award is petfed imniedi^ 
ately when it is oronounced, fo are all Things contained in th6 
Award, ufilefs they afe made pay£d>le oh a Condition jprece^ 
dent on the Part of one of the Parties; as if the Award had 
been, that if, the Piairititf gaVe the Defendant at Midfiimmer a Jj*tJ^^'j^ij 
hoeid of Hay^ that thert on the Delivery thereof the Defekidaht crorEU 5801 
fliould pay chePJatntitf 10^ in that Cafe the 10^. cannot bc.5Co.7o.k 
leieafed before the Day 9. for it refts merely in Poffibility and 
Contingency, whether it will evet be. paid >* for itgfows to be 
^ Duty on the Delivery of the Hay only, and not befbr^c And 
therefore it is like the Cafe 5 £^ 4. 42. of the NdfMifie pfxriM 
waiting on the Rent^ which cannot be releafed befottd the ReAt 
is arrears for the Non-pfaynlent of the Rent roakei the NtttmM 
pEns become a Duty: But the Cafe in Queftion is like the ^eleafeof 
Cafe Lit. 117. where a Man is bound to pay Money at 4 fi^aiTJLi 
Day to come, a Releafe 6f Aiftions before the Day tuts off 
the Duty, becaufe byy jK 7. 6. it is a Duty immediately; A 
f^^rtiorihexe, becaufe the Releafe is of all Demands QmdNota^ 
Ter t^f Cur\ Tehertcto was of Counfel with the Piaintift 

Hughes 'otrjks Kem6. 

THE Plaintiff declares, that he is poffeffed of ah ^oiife in t^^tr**<H 
London by Leafe from fuch a Perfon, in whidi Houfe cjSb.rsV.'^ 
there had been three Lights from Time whereof, (j;c. by which Calth. u 
\vholfome Air had been received ; and that the Defendant is 
'polfelTcd of an Houfe, and of a void Piece of Land or Yard^ 
which void Piece contigue adjacet ^7 toH^ungit to the Plaintiff's 
Houfe on that Side or the Houfe where the three Lights ate^ 
which Lights are towards the Defendant's Yard, and fb have 
been of antient Time, and that the Defendant had built a 
new Houfe fo much on the void Piece of GroUnd, quoi tota- Aaidb oi> 
titer oyfcuravit the Plaintiff's antient Lights^ to his Damage^ ^**« 9*^« ^^ 
,<^c. The Defendant confeffes^ that he is poffeffed of ah Houfe Ji^i"* 
for Years, and fhews by whofe Leafe, and that he is bound by 
Covenant to pull it down and rebuild it^ and fhews that that 
Part of the Plaintiffs Houfe, in which the Lights are, contigue 
adjacet to the Soil and Houfe of the Defendant, and pleads a 
Cuftom in London which warrants the Rebuilding of any 
tioufe on the fame Foundation, where the antient Houfe flood 

in 
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in Height at the Pleafure of the Party^ ahd that it is lawfiil by 
the Cuftom, though by the Rebuilding his Neighbour's Lights 
are ftopped, unlcfs there be feme Writing to the contrary; and 
fo juftifies the Rebuilding of his Houfc on the fame Foun- 
dation higher than before, whereby the Plaintiffs Lights were 
(Iqpped, as he well might j upon which the Plaintiff demurred^ 
And it was adjudged that the Cuftom pleaded by the Defen- 
ilant is a good Cuftom, for it might arife on a lawful Com- 
mencement, or Reafon in Cities or Burroughs; for if a Tradef- 
man has fettled himfelf in a commodious Part of the City, 
where he increafes in his Trade, iand his Houfo becomes too 
fmall for his Company, he may build it higher for his better 

; , Habitation, and it is well allowable, for it tends to the Peop- 

ling of Cities, and to fche Encouragement of Tradefinen in 
fuch Places, and as well allowable as the Cuftdm of London 
2T H.6. lo. which allows Covenant to be brought by theLei^ 
fee agaioft the Leffor for not repairing the Hoirfedemifed, al- 
tho the Leafe be not by. Indenture or other Writing ; for it 
will oncourdge Tradefmen to take Houies in Leafe, when they 
know they ihdll be repaired by the Leffors; and by Intend- 
ment, by this: Cuftom the. Rents rdfcrved in London are the 
higher by Reafon of fuch Burden and Charge which falls on 
the Le0brs^ But the Cuftom of a City Which enables Men to 
build on a void Piece of Land, where there was no Hoiifc be- 
jforc, and thereby to ft6p up his Neighbour's Lights^ was held 
void per tptam Curiafn; for by that Means Men may lofe all 
their Lights, which any Way come into their Houfes, if- they 
may be environed on every Side, with new Houfes, and by this 
Strategem live in tenfbriSy which the Law will not allow, 

J Ca jS. 4, And fo it was adjudged 59 Eliz. between Moftly md Bally 
that fuch Cuftom alledg'd in tiie City of Tork to ftop Lights 
by Building on new Foundations, where no Houfe was before, 
was adjudged void. But in this Cafe Judgment was given a- 
gainft the Deffcndant by Reafon he did ftot anfwer the Offence 
laid to his Charge, which is the Building on the void Piece 
of Ground, and by that Means flopping the Plaintiff^s Lights; 
for the Defendant juftifies only by Building on the old Foun- 
dation, and thereby flopping the Plaintiff's Lights, which is 
' not the Matter wherewith the Plaintift'charges him, but merely 
.\ another Matter,- fo the Point of the Plaintiff's Aftion not an- 
! fwer'd. £wd Nota. Ter totam Curiam. Teherton was o£ 
Coufifel with the Defendant. 
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Purrant jverfm Child. : ' 

TReipafs for Chafing his Cattle, and fliews wha^ npud M» i Browni. 
to his Damage, (^c* The Defendant juftifies thie Chafibg "'> .. 
in a Clofe call'd M, in S. Which is his Freehold, ahd-the Cattle ^^ 
Damage-feafant : The plaintiff replies end flicwj tbflt one B{M 
feifed of a Clofe call'd Cathy in ©>.in Foe^ and d^mifed it to '" 
the Plaintiff for Years, and that the Defendant is ffiifpd of « 
Clofe called F«r/y in Fee, which cotitigue a^jacet to the Clofe 
caird Catky, and that. the Dq^ndaot and all they whofe £ftat» ^ 

he has in FurJ^. Chfe, ' have ufed from Ttoe whereof, ^c. to rc- 
{xair the Fence and Hedges inter Catkjf Clofe (t" Fuffy Chf^i^ 
which FrnfyO^efromime adjttm^it to the Clofe call'd M, where 
the Cattle were chafed; <ind ihews that; the Plaiintiff put his' 
Cattle into Caple^ C^'toieed, which for Want of Enclofure 
efcaped into Btrjjf Chfei,& ahinde into the C:io& c^llfjd Jif. t^c. 
The D^fend^^iit rcjoinsi ajvd.confel&s the Plaintiff to be poffcffedc 
of CatkxChf^y <«f fnprai and he himf^ to.bc feifed' f)i^Furfyi, 
Chfey uii fitjtra^ but f^i^s that betwesn "Catiey Cte(e and Furj(y: 
0off there is a fmall 3ropk^ whicb Jlreok at the Si^x^Catfy: 
Chfehath a Bank Motfgftt a'djacen to.it/.WhicliBank.theLel- 
ibr of the Plfiifttiff, andjtlwyj(yhofe Eltete^ dfcj havemfed Timo. 
whereof^.^^:. to rQpaif^.tinf^ that thciSrOok at the Side iof ivir^ 
Clofe hi^th.^nQrh<$r;Bapkjc41s/^e!^ja^eAA'tvhitiithe Dcfcndantji 
<^c. hAve^fe4,£^;. tQ;reflahi ftnd b^aufe thp^lit^tiff had no^ 
iepah)ed'thc:^|ink on thj^.SJde ofCafJe/iCldfei the Cattle efcaped^ 
into Furfy ,CPsfey iuid a^if^into thi^ Clofc calkiMi ^bcrc&iJGpr 
thepci^4wtochafe4jtbiBni).;a6ihfl'vI«wfi<lly)rotg^l^^ upoitr .. 
wj^iph thf$iP,)^t»(f 4«nuifr«dr lAnctitMa) s^^^Sgfiip^o Qtieri 
fpr the.<:P(^^Q4ant]^'inja49.«i.g{)Qdlr&ir, lanii tb0 Stt^Qtiff 9. 
apod. fij0it^ii5rt^-wJi«(pbQ(i»fch«TW^>i«Uff h^ I'om^^ed fbe* Fault. 
l^rs^Mmi^^il^i^l^ itii^ ;tjie(l>9&lwi(uitfocj^$ Negle^ oj& 
EnGlo<ii%b^w|jeii>C5«^i(3UH»^ 

not con^fs «o4->voi):d iha,%pH(»^on^:hiqB/ .f)ci|)U^Qs;%HQ M«iM 
ter by.ft^d*ng)aPoint!ofi.RrQtejitil)io;>i)rt*thftPkiA»i€k Part,<thft^ 
he.ought.t9)f<fpftit^^il^felhft(iueffOri3fl(/^M(dJ^^ whifihj' 
Iffue'ca^ot-.bff taHePi;4<?rfjl%o IWto BwGari^tio'»j:waiibe:«t If-:Tw6 Prc- 

liae tog|Btbftf,;4fihich )Ctoo9{ibej^Jlito»«* 'th*rij<t«!P^Affiomao^X„*'a fce 
tives;, ^>t5 ^«i^. li^fs^'iltfoij^ jyiblttarCQ}ta]N)^dl><thd;R«rtJii iflue. 

jpioi^'rdcrs. .-tipt i^fwjtk jf^^MftHP^ j«i«|vilcd io/th»;B{^li^%. 
tioQ b<it:^plx^ )^y\«£>i^i;9HkB^ift3h«*| if>^iiHb«;rtri«t,:it:.i»» 
gQo4 W-^M £ti«0Qfc^b«f^lt(^«-^i«HC • «dbi^al>boii6d:i;^ 
p40Ye^i$gRi^i<^tk>|k(trN«tri%^tI\QPtentttf£iys»ttJ^tiiCitfA^ 
^<'rj|3r fQ«ligi(^Gi'l$ rA>.W^th^^'>nyiini9tMt$iAc«<liejtw«»Ri 
them, arKi\tl]i«.'.X>e(b<lftfttviR: IftM^^f^iwlM ft^,i^<ttnkhR!^i4; 
a ^took.'bftW^en/CiffK^ ^oSi^q^niMd i£(li9yffnl»as«48ia(^A^ia«J 

R k k fidjacefit. 
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adjacent. But the l^efendant ought to have traverft the Pre- 
f(^iption allcdgcd by the Plaintiff, and that would make an 
End of the whole. Omd Nota. Ter totam Curiam, Teher-r 
tonoi Counfel with the Plaintift. 

Mufgrave njerfus Wharton Admin, of L. Mufgrave. 
Scire fadas. 'T^HE Plaintiff Sir Ed* Mufgraoe recovet'd on a Bond of 
in" TOcSi A *«>®^' «ga»nft Leonard MvCgrave^ and the Adion of Debt 
ty on a was laid in Com Ctmherland, afterwards Leonard the Defen^ 
gdgroent in j^nt died intdlate, and Wharton took Admioiftration, and af- 
Sher.'" "" terwards Sir E£ the firft Plaintiff fucd a Scire fac" to execute 
the judgment againfl Wharton^ and laid this kSi\<xi;in Coni 
W^^merV^ and upon plene admniftravit pleaded, the Jury found 
160 1. Affets in the Hands of Wharton: And Teherton moved 
in Arreft of Judgment that this Scire fac ought to have, pur- 
fued its Original j fbrafmuch as he deman<i5 Exocutidn of th^ 
firfl Judgment oft the Action laid in Cumherlandi] and forafy 
much aj th& Scire fao was brought in Wefttnerlondi for this 
Keafon the A£tion is raifoonceivcd, fbr 4t ought Wo to b& 
brought ih Cumberland, according to th^Btiok i% £^4. 5* and 
it was lately adjudged in 1^/s Ca^ IVhere ff. recdyer*d a^ 
gainfl him 300/. by AAioh of Debt bcDugbt in Middlejexy and 
afterwards ho brought Debt on the iRecord, and laid the Ac- 
tion in Cornwall i and XfTue was joiiaed, and fotind againft 
JiMsi yet for the Reafon aforefaid the Tiidgmeht was re-» 
verfed ,• for- Debt on the Recbtxl ought to bftvc Wh brcHigbt 
in Middkfete where the' Record is^ ohd wher^ the UtR Reco-^ 
very wast Virhich was adjudged Mich^Jnno 7. Buil;, v^^ C«r\ 
dtere is a Ditfexencp between' Debtroti^ the Ktcatd AtA Scire 
fac on the Record; for Debt on the Rtootd rentes the formei^ 
Adlion and f^koe where the Recov^^wtf^ 4ie?oti'm^j4:niiper 
in Cur T>im^ Reg\ 4^c*'afndW4fffi»^Om'Mi0^^ So^ 
that thcrdi Afi^eArs within 'the Rcsord ^a'matetliilVatfanofr iii 
the Proceedings} But the: iSi;^yA(:^ j^^ites^^ A- 

reeuperdffet iudi a I>^bc^< <^i^ qiddeik Judicvim adkuo f^ 
ftati dr« > Soi tbat no Place, whetb- the firf^ Recovery is, Api 
pears; and tfaid Ckmrt <sa{ikiottak»iN(t«i<J&that;th«'^iVtf/4(^ 
- is g«ounded on the Redord of the TiidgihoAt in Cnmt^rttnd, be- 
.Goufe the ,^^0//}«' istfdiiUnar Recot*d of itfetf,-iiot^et an-^ 
' . nested Mb <the firft JddgMtofc'i arid^the ^Tiuth bsiiig, that thti 
Stire faciAs'Vfs to omtasfs^t £tftj^><i%iiie»t, ifhe Dbfendanv 
<mght not^to have i^dR&9kmik^iHiftram\ f^tht htH 
thereby ddmiticed tfaie^ji;^»>fa2f gQ0d,-^t he dU|h«'W hftvtf 
ptiead0d\:iif Abatement o^'it^ bV'4h€Kidhg the-^fiw -Aaion w 
haver bebtt^'ibt^ughc lii^nCWMkv'/M;^^^ ^hetttfor&^they gava 
Jadgment'lftr the Mhintii^andi advlibd the ^^^^^m^m Hf 
brin^Er««»^afldiai«vi^ fclNirOpinWtilt «^t1y, thMlt%dttldW 
.V.;.;. 'ik4 ^ 'A A Error i 
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* Error; becaufe now after Judgment in th0 Sdre facythti ♦craj«c 
firft Judgment and this Execution otx th^ Scire fac\ mak^biil ^^ ^ 
one Record, whereof the Judges in the Excb^vi^i^CbaDabef 
muft take Notice. (^^ Nota. A good Cafe of Experieiiw. 
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Morgan ver/us Socb 

SOCK brought Debt on a Bond of 14/. made by Jrihi/f \^^^^' 
Morgan Jfmo i. to him, againft 'J'hoi il^o^^^/z.his iVdmi^ i Buift. 187. 
niftrator ; tb& Defendant plpade^, that aftpf the Deat^^ £"<» on 
JfthtiTy ^d after Adminiftration committed i<»rs. i^ i^ 
tembr Jnm 6, the Plaintiif fucd this Original againft J^r.pC 
which he had not Noticp till t^J^b/'J/wo ^. $c|fore, v^aifi}^ 
Day the Defendant was put to.Eft^ent Sot j^jtfftrajppe&rsat^^ 
which Exigem was letnmahle a ^ie^ Tafcha M J Sfip^^ aft(;r$ 
and tl^ 17 Febr Afmo 6, which was t^rc the ,N<Kice, hj§ 
Letters of Adrainiftration were rev<^.d- hsj^imfi l>y. the Arch- 
biihop, and granted t9 Rich. Morf[fin ^rpthef .pfJfr-iWi which 
Bkh. is yet Adminiftratpr; and l^iid that h« ;^ thf Time cif 
the Letters revoked h^d fevcrai .<^ the <xOo4$ .•P^i ^ IntcAat^ 
in his Hands, and fbeyy^ what inSfeci^.^ to th& Valtui of ?9P4i 
and that h^ after the Adn»Miftr!«,ttoatevcN4 j«p4 ^M^are: Wpr 
ticeof this Sui^ had i; deUji^d th^m ^v/^r ip.^i^i^tir-j^-^^t videcro. 
11 tebrjnm6. .aad.t^t he«>t th§ .Tiw pCtte^Joettecs j^r S;^&.88. 
yok^d had tiilly adrpinifter'd ali-th^: Goods: of>r^h« Intej^atie 89. 
fTMer^ Goods ^y^^MoJUohAfdi 6c* \ 1?h?..fiW«tiffrR^ stUcjis. 
nliedjithat thss Admini%fttion wri^^rQypkfid.'by Cwif) betwei^t) 
pie De£sindant and JUchard, And. inpon ti^t KTu^ w^ jo<<IPd) 
and it wasfouh^ to be. by Cofvi<i»j.'W«p?«ft)i]p^h^ Plaintiff Md 
Judgment to recoyer the Det^t and Damges ^ bffis KJf cataUis Df* iio. a. 
pudi^i 'jkthm teiap^e Mmiii^ftf^iif mii^I i^^ the 
Defendant . kvan^ . e9c^en\ d'etl i a^ii upon this . JttdgttienT^ r.. ,- 1 '*> 
Writ of Brrocw^s hroight^ jnd it was affigned fdruBttor, tiat * '"' 
the J«itoit8ttt «sght. to he conditjpiud, (aiis^jto lecover Ahc 
Ikhti#^jG»9ds4>fibeInlBfialr («^^ ^Uia»*»0f jof tbft 
Pefen(hMit«N^»«r,^«;)ftiidnotBbitohitci^^ Btodv:jMs>n<eat Where jadg. 
WM9Sim&A.perS€t\Om'i&tiwhofibA\uBi!B^glAot^ Adminfftl^!^ 

and oortain, it 0iaU newer be 4»Ddttibn|d4 andtttiaau^i^itappckn tor ftan f 
herejby the DefenddntfiS^Jea, tliat keiliUs itdoi riii Jiis/Hands conditional, 
pf th^JatsftatcTs Gfiiods, it wiU be ii^.va^ trngftel^udgprioit ^°** '^^ 
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flgAinft him (li he has in his Hands) when be himfelf has con- 
feffed) that he has more in his Hands than will fatisfy this 
Debt} arid in that Cafe if the Sheriff could not levy the Debt 
in the Hands of the I>efendant, he might on the Defcndant*s 
own Shewing, without any Danger, return a 'Deaajiavit. Quod 
Nota. Ter toi Cur\ And Teherton fliew'd them a Prec«lent 
"iyac. C B. to the fame Purpofe. And he was of Counfcl for 
the Defendant in the Writ of Error. 

Ccveney '^erfm Wdodeil. 

% Bolft. 37. 'nr^HE Plaintiff declared, that in Confideration he would 

Aflbmpfic. j_ fuffer the Defendant td ocpupy fudi an Houfe of his from 

fuch a Day till Mick, following, the Defendant promised to fave 

the Plaintiff harmlcfs from all Loffcs which he ihould fuftain by 

his Habitation there in the faid Houfe, awd alfb that for every 

> Farthing-worth of Damage which the Plaintiff ihould fuftain 

' by luch Habitation of thoDefendant there, the Defendant would 

* give the Plaintiff ^A* oii Requelt. The Plaintiff alledged that 

the- Defendant occupied and irihabited in the Houfe. by his Per- 

mMion, ixA that the faid Hoiife during -the Time that the De- 

fi^ant inhiabittJd there, , and before Mc&. -after, was biirnt by 

Fire by the Defendant's Negligence, and yet the Defendant had- 

not faved the Plaintiff harmlefs frorii the Damage which ht; had 

fuflain'd by Reafon o^' the Defendant's Dwelling there, nor paid 

the Plaintiff _i</l for evfery Farthing-worth of Lofs which he had 

■fuftained, to h&-Damage4o'/. The Defendant pleadctf Nm Jf- 

fimpfit, arid it was found for the Plaintiffi to his Damage 40'/. 

and yet Ntlcapiat ^r Bilhfitvf&s enter'd,t)ecaufe the Plaintiff 

did' riot ttife^ 5n his Dccla'rartioni hwoiitaHi^Farihin^s Lpfs he 

'...', . /«y?o/«fiby^ihe Burning of the Houfe',' and that is matend for 

J thfe Court "cAttitot intend but that the'Jiify hav^ giyeri Damag?, 

r as Well fdrhdf favhig the Plaintiff hahnlefi, as for the Far- 

■ •' "^ thing-^lrorths' bf L6fs which^the PJaiflitiff ibfhiined i and that 

th0 Jiiry oiigh^ fiot to dbAvithbut thi^ 'Plaintiff fhey^'d to horn 

^dnyFUfthiWgl^ His L66 ftftibUitted. QitodtNota, Ter tot' Cur\ 

i^^Apff/«!^^S tfCourtM'Wit^ the Defendant. 

: .; '^K-^!^^P'^ ^r^V^^^ verjus Meefpn. . : 

Cr.j»c.3o8. fTpHE Dlaintiiffliewedi..that by the King's Lfett^rs Patent 

Wwdfc . X; JfuioSi he wiismeidb Jv£tic&io£ Peace i» Cm' StaJT, 

and that At fiich.SeiriQ6s,.(^cl held he£bre him and totbii; Tu- 

fiioei by^ NaoM, th& Defeti^ant wiBiCftli^ en his Ke^gAifancc 

• ' to the iCiilg,! iaiid dppeaf d^ iarid Jtmc i^i^«rai» tfi/r^/irt^ 

; 7 to the Jttaice5iofith<B^.e£efidaa(fsiU Behavioor, Andon hfs'Oath 

t - .' vcitQitarilj^iiiirithout.- ahy:<Siib(miati6n <or I^k)curcmieMt''«ff the 

> Pit. fwoiie ithai ifae Def.. agiainft his Wilt -hkd takcn^^hi^fWife, 

and pikyld-Rsmedy againft. the Def*. which Thing tfaie Dcf. 

. • .. 4 ' not 
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not excufing, he was by the Jufticcs adtunc bound de fe hem 
gerendo^ and to appear at the next Seflions, yet the Defendant 
machinans to flander the Plaintiff in his Office, as Juftice o£ 
Peace, and to make tHe Plaintiff incur the Penalty of the Sta^^ 
tute 5 Eliz. for Subornation of Perjury fpoke of the Plaintifi^ 
being Juftice of Peace, thefe Words a jipi 9. By your Means 
I had Wrong at the Seffions^ and there you did caufe Hickman 
to [wear that xvhich was untrue againfi me^ to his Damage 100/. 
And upon Non cuV pleaded, it was found for the Plaintiff, and 
30/. Damage affeffed by the Jury: ka^ per Cur the Plaintiff 
bad Judgment; for the Words tend to a diredl Scandal of the 
Plaintiff in his Office, as Juftice of Peaces for to caufe Hickman^ 
and to procure Hickman^ to fwear falfly, is all one, and a great 
Imputation to the Plaintiff, and pupiihable, if it be true« 2!^od 
Nota. Teherton was of Counfel with the PlaintiflF* 

Rice verfus Harrifon. 

THE Plaintiff declared on a Leafe from Jo. Bully (jrc. i Brownt 
The Defendant pleaded that the Land is Copyhold, Par- 147- 
eel of fuch a Manor, whereof the King is feifed, and was feifed, ^ Boift. if'* 
and that the King by his Steward at fuch a Court granted the Trover. 
Land in Qiicftion to him in Fee, to hold at Will according to 
the Cuftora/ by Virtue whereof he was admitted, and enter d^ 
and was feifed till the Leffor enter'd upon him, and pufted him 
and demifed to the Plaintiff, upon whom he re-enter d and e^ 
ieded him, ^c. The Plaintiff replied, that before the King 
had any Thing in the Manor, Q. Eliz. was feifed thereof in 
Fee injure Cormd^ and, bdbre the Ejedment fuppofed by 
the Defendant, by her Steward at fuch a Court granted the 
Land in Qjieftion by Copy to the Leffor in Fee, to hold at 
Will according to the Cuftom, who was admitted and entered, Wli«i« % 
and fliewed the Difcent of the Manor to the King, and that JJj'Jj^jJJi 
the Leffor enter d and demifed to the Plaintiff who enter d and aifo ' 
and was poffefl^d, till ejefted by the Defendant: Upon which «onfcfi •«* 
the Defendant demurred, becaufe he fuppofed that the Plain- *^®*^* 
tiff ought to traverfe the Grant by Copy alledg'd by the De- 
fendant in the Bar: But, per Curiam^ the Replication is good, craQir.581. 
for the Plaintiff has confeffed and avoided the Defendants Ti- 
tle by a former Copy granted by Q. JB/12?. under whom the 
King that now is claims, and then the Plaintiff ought not to 
traverfe the Grant to the Defendant, for fuch Traverfe would 
make the Pica vitious; qujod ^ide * Hflliafs Cafe, 6 Rep. (^ ♦ Cro. BL 
14 H. 8. Pot kins Cafe, & lE.e. "Dy. dr Br. "lit. t confefs 650. 
and avoid; for as no Man can have a Leafe for Years without Jco"!* b. 
Alfignment, no more can a Man have a Copy without a Grant . p. *• 
made in Court. £fwd Nota. Ter totam CuHam. Teherton " * ^' 
was of Counfel with the Plaintiff. * 

L 1 1 Slocomb 
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Slocomb njerjits Hawkins. 

Cr Jac. 318. j^ Ejeftment on a Special Verdiia, the Cafe was; Mrs* Ltft- 
i^Browni. j^ ^^^^j Tenant in Fee of the Manor of 2). levied a Fine to 
Ejcamcnt. the Ufe of herfelf for Life, and after to the Ufe of J. the el- 
der Son in Tail, (^c. with Power for hcrfdf at any "time to 
make Leafes for twenty-one Years, or for three Lifcs, rendring 
the antient Rent, ^c. and demifed two Parts to S. for twenty- 
one Years, and before that Leafe cxpird flie made another 
Leafe to S. for twenty-one Years, to commence after the for- 
mer determined J and as to the third Part of the Land, flie 
made a Leafe of that for twenty-one Years after the Death of 
one Carne (who in Faft never had any Eftate in the Land) 
and died, the firft Leafe expir d, and 3^. the Son entered, and 
demifed to the Plaintiflf, and the Defendant claimed under Jff. 
Power to the Lertce. And it was adjudg'd fro ^eri for on fuch Power 
makeLear^i. ^^ could not make a Leafe to commence at a Day to come, 
' but the Leafe ought to be in Poflfeflfion,. and not in Intereft to 
commence in futuro^ nor in Reverfion after another Eftate 
ended j but the Law will adjudge on the general Power to 
make Leafes^ without faying more, that they ought to be 
Leafes in Poffeffionj for if Ihe might by fuch Power make 
Leafe upon Leafe, fhe might by making infinite Leafes detain 
them in Remainder fi^om the Poffeifion for .ever, which is con- 
trary to the Intent of the Parties, and contrary to Reafon, Ac- 
cra El. 5. cordingly adjudged 7ri>. 30 Eliz. The Earl of Sujfexs Cafe 
6 Cb. 33. /3r. And Williams Juftice faid, when he was Serjeant^ 
it was adjudged accordinglv in the Earl ofEJfexs Cafe in C.B. 
on a Power referv'd by Walter Earl of EJfex. J^jfod Nota. "Per 
tot am Curiam thrice adjudged. Teherton was of Counfel 
with the Plaintiff. 
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Brafier verjm Beale. 

Cr. Jac 3oy. /^^ N a Special Verdift in Ejedraent , the Cafe was i 
1 Browni. I ■ that a Copyholder in Fee of the Manor of Slack- 
it«a«ncDf. ^^"^^ thorrt in Com' Oxon\ by Licence fi-om the Lord 
demifed the Land for fixty Years to M. if he Ihould fo long 
live, yielding. Rent on Condition of Re-entry: The Copy- 
holder furrender d to the Leffor of the Plaintiff in Fee , 
who demanded the Rent on the Land, which was not 
. 4 paid 
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paid y wherefore he entered and dcmifod to the Plaintiff, And J* "• ^- ^ 
without any Argument by the Court, it feems the Entry of ^^j^, show, 
the LcfTor is not congeable^ for Copyhold Land is not within 284. 
the Statute of Conditions^ neither is the Leffor fuch an Af- J J^' Jj; 
fignee as the Statute means; for at the Common Law a Co- Lik. 185. ' 
pyhold Eftate is but an Eftate at Will, and Cuftom has only Comb. 185. 
fixed his Eftate to endure,- which Cuftom does not trench to 
fuch collateral Things, .as Entries for Conditions; for fuch 
Aflignee of a Copyhold being in but by Cuftom only, is not 
privy to the Leafe made by the firft Copyholder, nor in by 
him, but may plead his Eftate immediately under the Lord. 
£fjod Nota. Ter mam Curiam^ on the firft Opening of the 
Matter. Tdverton was of Counfel with the Defendant. 

SutclifFe ^erfm Conftable. 

CHfiJi* Conjiahk Anno 32 IBMz* feifed in Fee of the Ma- i BrownL 
nor of Eaft Hatfield in Cm Torky enfeoffed B. Remif^- **^;,4^ 
ton by Indenture, rendring for certain Clofes, Parcel of the Trefpifi. 
Manor, 60 1. at two Feafts, with Claufe of Diftrefs, if arrear by 
14 Days; Chr. Jnno 43* by Indenture bargained and fold the 
60 1, to the Plaintiff for all his Eftate ; which was enrolled, by 
Virtue whereof fhe was feifed of the^ Rent for the Life of Chr. 
and fo feifed loft the Part of the Indenture fealed by Kerning- 
ton^ which the fame Driy, mz. 24 Noo.Jnna 44 came to the 
Hands of the Defendant by Trover, who Vi & armis t eared 
the Seal of the faid Indenture, contra Pacef/Ky dfc. to her Da* 
mage 400 /. The Defendant pleaded that Chi^. non come [fit ad Aaion 
the Manor of E. to Remngtony rendring the Rent, ^c. tnodo dow not lio 
i^ format and thereupon the Plaintiff demurred. And altho' ^J^^j^rt 
it wa$ obje^ed, that the Bar was good, becaule it is a dired ofan inden- 
Trayerfe to the Plaintiff's Title, and doftroys the Ground of row ^"hout 
the Plaintiff's Afiion ; for if no Rent was granted, then the qSS^ 
Indenture whereof the Plaintiff complains does not belong to 
the Plaintiff; for it pafTes to the Plaintifif but as incident to the 
fecond Grant for Neceflity to make Title, as the Lord Buck- 
hitrfis Cafe is, 1 Co. Rep. (^ 7 .E. 4; ja m Alfife of Rent, the i Ca 1. b. 
Demandant made Title by Deed of a Rent-charge, the Te- 
nant may fay he did hot gr^gnt by the I^d; i^caufe the Ufue 
is taken on a Spediafty, ahcl not on a Generalty. Tigot. But in 
an Affifc of Office it is no Plea, t^at ihe^e is i:^,fuch Office, 
for that amoihrts to Ho more that! that he did not diffeife * 
him. Fairfax. The fame Law 45 JS. 3. i. In Trefpafs of 
Charters tflJcen, it is^no Plea, that he never had fuch Charter^ 
but hdb ought to plead iVo^ cuT. So ki Trefpafs of Goods, it i$ 
Qo Plea that the Property was to a Strangdr^ and not to th^ 
Plainti£(^ becaufe he does not thereby deny that the Pl^ntilf 
was in Polfeflion^ which is fufficient for that A^ion 29 H* 6. 

28. 
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a8. which Books prove, (per Curiam) that the Plea in Bar is 
not good; for the Defendant deftroys the Plaintiff's Adion but 
by Argument) and the Rent is not demanded by this Adion, 
but Damages for Tearing the Indenture : So that the Title to the 
Rent is not in Qiieftion. Then Teherton took Exceptions to the 
Declaration) t. That the Aftion is brought for Tearing the 
Counterpart) by which the Rent was not created, and the In- 
denture is not granted expreily to the Plaintiff, but the Rent of 
60 1, only bargained and fold, then this Counterpart which 
belong^ to Remington did not pafs to the Plaintiff as inci- 
dent, for it is not the original Deed by which ^ Rent was 
at firft rcferved. ^tfodfuit concejfum by all but the Chief Ju- 
ftice i for he faid, that this Counterpart waits upon the In- 
tcreft, and is a good Evidence for it. 2. It is not averr*d by 
the Plaintiff that Chriftophery for whofe Lifo the Rent was 
referved, was alive at the Time of the Tearing of the Deed; 
and if Chriftopher was dead the Deed belonged to the Defen- 
dant de Jurey as Chrijiopher^ Heir, for fo much appears by 
the Plaintiff's own Shewing, quodfttit concejftim per Curiam. 
3. The Plaintiff does not uiew any Poffeflion in Fad of the 
Dpcd but by Way of Argument, mz. that ihe cafually loft 
it, which is not fufficient; for none {hall have Treipais but 
he who is in adual Poffefllon, quod fidt conceffum per Cu- 
riam, 4. The Counterpart whereof the Plaintiff complains 
contain d as well a Warranty as the Rent referved: And there- 
fore without a fpecial Gift thereof made by Otrijiopher to the 
Plaintiff, this Deed does not pals t^ Law to the Plaintiff, as 
it is adjudg'd in the Lord Suckhurffs Cafe. 5. If Chriftopher 
the Father be dead the Indenture has loft its Force as to the 
Rent ; for by his Death the Rent is determin'd, and therefore 
the Plaintiff ought to have averr'd the Life of Chriftopher s 
for of a Deed determin'd no Adion lies. For which Reafons 
the Plaintiff difcbntinued her Suit. Teherton was of Counfel 
with the Defendant. 
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Oding(all ^Jtetjus Jaddon^ tfc, 

Cr. Jm. ao<. T7* Jeditient; the Declaration was, that the Ddendants 
iBromf. mr\ intraverunt, & ejecity expulit dr amooit the Plain- 
I ftUft. jj. ""^ *'ff On the Angular Number) and after Verdid for 
SjtftncBtJ the Plaintiff, on, Non ciJi pleaded, the Defendants, ihew- 
ed the Matter afoxeikid in Arreft of Judgment; for the 
4 * Deck- 
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Declaration is incertai^i.in the Point of the Adion, quia nefci- 

tur which of the Defendants cjciaed iHc I^l'aintiff • for the E- 

jedmdnt by his own Shewing appears to be but aeainft pne; aa4 

on tMsDeciaratibh alfo the Jiiry^cannot find all the Defendahts 

guilty; becaufe by the Plaintiff's Siippofal, one only ejeded 

him. But, per Cufy the Plaintiff ihall haVe JucJgmeht, and 

the Declaration Ihall be mehded in this Point, fdr it is but Amcndmcnr, 

the Defetilt of the Clerk} and lb it was: ^ 2yoi Kota. 211- 

verton was of Counfel with the Deferidant: 

Newhall ^erfus Bariiard. 

THE Plaintiff declared for the Stopping of three Lighti b^ ' |."^ft- M<* 
a Building in the Yard of the Defendant; dc, to his fhc Sfc? 
Damage, (^c. The Defendant by Way of Bar jiiftified thfe to- 
tal Stripping of two Lights by Keafon of a Cuftom in London 
from 1 line whereof^ O'c. and the Stopping of the third Light 
in I^art, arid that alfo by the Cuftom of Loudon j and con- 
cliidcd, ahfq^e hoc^ that he eft cuV aliter ^oel alio modo \ and 
thereiipoH the Plairitiff demurred, and it was adjudged for the 
Plaintiff} i. feetaufc the Ttiftification in Part of one of the three 
Lighls is ifacertdin, foi* the CoUrt cannot know in what Part 
bf the Light, [piz^ Eaftward, Weftward, f^c. without the 
Defendant's own Shewing, i. Becaufe the Plaintiff^s Decla- 
tatidh is not ahfwet'd as tb this third Light • for the f^laintitf 
has fuJ>p'ofed totumXiumen & Jet to be ftoppbd irt three fe- 
deral Lights; and the Defendarit does hot rfnlWer the Stopping 
6f thfi^hird Light btit in Part, and fo fbr the dthers he con- 
feffes hidifelf guilty; and his Travcrfe is idlei fc^ if he does 
hot jiiftify,the whole, he is gtiilt^ itt thd whol(\ as this Cafe 
is: And ^erfcfore he bught to ha^e pleaded Non cuT to Part,* i s«ni a. 
and fliewn vCrhat Part,' and made it fcertiitf bv Bounds, and to \^^^\ ?*2* 
have jiiftified for theRefidiie; Whereforfe tne Plaintiff reco- i Lct/fl.** 
vered by the Opinioii of the whble Court; Telvertbh was of 
Counfel with the Plaintiff! 

Logging wrfus f ithertoh* 

DEBT; the Bond on which the Plaintiff* declared ikes; Cr. jac;o9. 
that the Defendarit ackno\»ledg*d himielf to owe to the ^"'^j^^^^ 
Plaintifi^ and to be bound in trigihtau lihrisi (jrci but it ap- ^26.^ 
^lear^d on Oyer demanded of the Bond; for the Plaintiff de- N<) Utin 
dared for 30,/. viz. trigitita libris: Andy per Ciiriamy Nilca- £uJd!*" 
fiat per hiUami forafmach as there is no fucli WorcT as f ri^iVsH vide fopm 
tatd^ and per confequem the Party bound m no Siimi and if a ^>3i «>4- 
Man.is bound in a Bond in (ZiiVij) without faying how many^ 
it is a void Bond. ¥er tot am Cutiana £nod Not<t.- 

M m m . Doughty 
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Doughty ^erfits Fawn. 

1 Browni. ^-pHE ttaintiff declared on a Bond of 120/. 1^.43^6/^ 

1 Buift. 19. X the Condition was, that whereas Ed. Jjb by his Will in 

Debt on Writing of fuch Date^ had difpofed of the Guardianihip bf the 

Defendant, whereof the Teffator was pofleffed, ^. thatjl'en- 

der of a Marriage fliould be made by luch Perfons whereof the 

Pfaintiff was one, which was done accordingly,- tf therefore^ the 

Defendant^ &c* do faoe and hep harmlejs the I^laintifF, (j;c4 

from all Charges and Troubles,. &€^ whjcb may happen to 

the Plaintiff, drc. far or by Reafon of the laft Will of the faid 

Ed. Ajh^ or any Thing mentioned in it, touching or concennng 

one Margaret Fawn, or any Legacy or BeMefi to her giveH. or 

bequeathed^ cr thereby^ or qthermje from Ed. Aih to her^Dtsti 

then the Bond ihall be void. The Defendant jpleaded Nou 

damtuficat\ drc. The Plaintiff replied, that alter the Bond 

made, one Martha Sfnith in the Behalf of Jo. and JBi^^, Sons 

of ^d. Jjh named in the Condition, exhibited a Bill againil 

the Plaintiff, ^c. as Adminiftrators of JEd. Jjh in Ch^iXL^ 

♦ The On- cery> "^ for Payment of the Portions of the faid Sousj whcre- 

6r*llnf dcs ^P^° the Plaintiff J &c» by Way of Aafwer pleaded fully 

Portkmsie" adminifter'd, and in Proof thereof ihewed leveral Payments 

die fiti-cn by them made, arid ai^ong other Payments that the Pkin-* 

Iwt &l^ tif]^ dj^c^ had paid to Margaret Pawn named in the Q>n-^ 

voitSubpoB- ditioh 60/. pro .Legaiiptfe by the Will of Ed. Jfk to hei 

na return j}\yQ^ the Paymetit pf wWcb 6q L was di&llgwed by the Judgr 

Tic^fur^pic. ^^n* ^^ ^^^ Court,, arid'. by the Order of the Court 6^L iit 

Default of Allowance of the firft 60L the Plaintiff, (^c. paid 

to J^d. Jfl) the Son^ which .60/. ^c* the Defendant had not 

repaid tho* recjtwfted, and fo l^id quod damnijicat^ ^^fitt(!^o. upon 

i\'nich the Defendant demurred. And the Opinion of the whole 

Courty after great Debate, was againft the Plaintiff; for. the 

' Plaintiff in his Replication has alledged two Things to inforcc^ 

his Damnification* i. That the Plaintiff, C^^. ia his AniWer in 

Chancery allegamt the Payment of 6qI. to Margaret Fatvn for 

a Legacy due to her bythJVWiU. 2. That this Allegation was 

rejefted by the Jtidgttienf bl the Courf of Chancery: And nei- 

. ther of thbfe* Matters ^ Gettaihly All^dgctd^ but by Wa]^ tff Ar« 

gUQient and JiHtplioatiort/ ah4 not eiepreily 9 fcnr he €>tigkt to &avt 

' fliewn that ^ Lesacy of 60U infal^d was^iveSn to Marg^JpMut/^ 

::\ by the Will oiBd. 4fby for altho' in tbe. Condition the Will dS 

f M<^. sj. Ed.AJh is recited in the Date, t ag^inft .which {(odit^ .the 

Ro. K. ^ Defendant cannot fay^ that he fnad^.noWill) yct^ts.^eial 

: ' Legacy to Morgflret Ffiwti.is^ not recited in the Condifcim,. hnst 

in 6eneralty^\4f ainft VihitH the DeitodAtit might ( have. ta<- 

ken a Tiavcrfe, quod £dt Afli tton legdvity (^c. tto^kcr the: 

^3 6o/« 
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6t9/. and upon that a good Ifllie inight be taken; a The Plains 
titf feys, tnat this Payment of 6oL was remitted by Judgment 
€^ the Cbmcery, and it does not appear in the whole Repli- . 
catibn, * whteire the Cbanceiy at that Time wasj viz. at mji' * "T^b'^'* 
mi^&r^ or in another Piace^ and that likewife is ifluable and Lutw. 30). 
triabie by Jury, whether there was fuch Order of Chahcery 
or not; tot their Orders are biit in Paper, and are not of Re- 
coid to be tried by the Record^ bat by Jury^ as 38 fl. 6. is. 
And therefore the Plaintiff feeing the Opinion ipf the Court 
againft him, pray'd that he inight dilcontinue the Suit; ^od 
ftti$ concefftnu per Fkf/Hng Chief Juftice, and the other Ju- 
flices would not cro& him in it. TelvertoH was of Counlbl 



with tile Defendant. 
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Girling *vtrfus Baker. 



AMaftti 
tajet: 



Maft tccbver'd in C 3?i in Debt on aft tnfimul cotftpu- f^^^^Jk 
^ The Ddfendant brought &. Writ of Error in Zi^D^ 
and be who reboverM pra/d^ that heitiight (ac- \rithin3jae. 
eording to thd Statute s.yac,) put la Sureties by Recogni- l^"*^- 
fence to pay the Gondemnationj if the Judgment ihould be jtnw. ** 
Affirmed. And> per Curimi thb Cafe Is oat of the Statute j Vide ishoirt 
biEteaufe the Debt recover'd did not accrue by any CbntraA or ^^j^ ^j/ 
other Duty 'certain at Hrftj but merely on aft Account be- 
tween the- Parties, which Atconnt has reduced leveral incer- 
fain Smlis to a Certainty; fo that, bediufe the original Caufe 
of the Adion is founded on the Atcount^ which is wholly in- 
certain, for that Reafon it is out of the Statute. The £ame Law 
in Debt on an Awards when the Arbitrators have deduced fe- 
veral Controverfies to be recompenfed by one Sum, it is A 
Debt, but not fuch Debt as is intended by the Statute. £jiod 
Nota„ 

Gilf:wiy6f Gtuffe; 

IN Debt, the Plaintiff declar'd on a Leaie for Years Cr.^c. ?ia. 
made to the Defendant of Land in E, rendring fuch |,ror m *' 
Rent, and for fo much atrear at fuch Feaft, he brought the Debt. 
Adion. The Defendant (the Leafe not being by Indenture) 
pleaded, that the Plaintiff 7'empore 'DimiJT nihil habmt in 

tenc' 
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tenementis pradiUiss unde x)imi(fm€m pradiEiam factrepo- 
ttut. The Plaintiff replipd and faid, (^d T'empore T)imi[Jia^ 
nis habuit houum f^ fufficientemjlatum in I'enememis pra* 
di^is^ unde he might make the Demife, (jc. And upon that 
they were at Iffuc^ and it was found for the PlaintiflF, who 
had his Judgment accofdinglyi The Defendant brought Er- 
ror, and afligncd a Fault in the Replication i for the Plaintiif 
ought to have ihewn fpecially wjiat Eftate he had, fo that it 
might appear to the Court, that he had fufficient ih the Land, 
whereof to make the Leafe. 2,^od fuit conceOfm per Cur\ 
But yet the Judgment was affirmed j for this Defeat is aided 
by the Verdia by the Statute of Jeofails,^ for although the IP 
fue is not fo formally joined as it ought,- yet it.fe an MTue 
tried, which may make an End of the Matter,- for it is found 
that the Plaintitt had an Eftate in the Land,, of which be 
might make the Demife. ^od Nota. 



Deuce ^erfus Deuce. 



tjcftmcnt. TT* Jeftment de 8 Jcris terrain 4 Trati^ 4 Tqftura in B. & C 

mIj in Com Kantia?; upon Non cj/J' plpaded, the Jury found 

the Defendant guilty i^ tenia Tarh ^Jcr terr^^ andaffeifed 

Damages, dx quoad refitt non cuL And it was moved in Ar- 

' reft otjtidgment, that the Verdidk is incertain^ hecaufe NiM^ 

An incmtiii confiat in which of the ViUs the thitd Part lies. But non aUo^ 

Vcrdift aid- ^^^^^ p^^ Ctifiafny for it fliall be intended, that every Acre 

of Land named in the Declaration lies in both Vills; for fa 

much is prefiimed by the Declaration, and by the Venire fa^j, 

cias from both Vills. - ^od Nota* Ter totam Curiam. Andr 

Judgment accordingly, ^eherton vieis of Counii^^with tha^ 

Plaintiff. 
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Aififc before y aft ices of AJjfJe on Remo* 
val of tbe Juftices and Adjournment in 
B. bow it Jhall be recited in Error in 

B. R. 3^ 6 
AfTumpfit. A« Pfomifes B. if be wUl 

fiay a Complaint in tbe Bebalf of tbe 
Son of B. ageanfi tbe Son of A. tbat 
A.V Son Jball keep tbe Peace. i 

In Conjideration of tVbeat delivered be 
promifes to re^dcHver tbe fame Wheat ^ 
if good. 4^ 128 

If a bare Qufiody Jhall be a good Confide-^ 
ration. 4, 50, 128, 164, 184 

Conftderation tbat tbe Plaintiff conarttixr 
procurarc) &c. ix 

Promife to fave tbe Bail barmUfs ; bow 
to declare on tbe Proceedings of the 
Suit J &c. .16 

A Promife, to give B. as much in Mar^ 
riage as be bad before agreed to give 

C. and does not fay ^itb whom agreed. 

»7 

Agiteed to pay tbe Debts of B. without 
Jhewktg vritb wbomy or what Debts'. 

17, 18 

A Prondfe if tbe Leffee feaUd /i Leafe to 
tbe Leffor^ &c. be ougbt to declare of 
tbe Leafe fealed by tbe Leffor. \ 8 

i» Conjideration tbe Plaintiff would "^Jlay 
the Execution </tf Capias utP in Debt 
againfi tbe Defendant j J. S. promifed^ 
&c. 19 

Conftderation tbat be would not profecute 
an Indiltment for Goods fiolen. ib. 

Every Debt implies a Promife^ and is a 
good Conjideration. 20 

Jo re-'deliver a Horfe^ Defendant plead-- 
ed a prior Property in another^ who 
took it by Force. iz 

.Difc barged by Matter in Law. zz 

Confide-' 
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Confidtratm tbtit be wotild difcbarge bim 
from ah iUegal Arreft. Page 25 

ffi fiand to an Awards if Part is void-^ 
wbetber Damagis Jhall be intended to 
be given for it. ^ iSj 56 

2e Jbew a ftifficient Record^ &c. btnp it 
Jhall be pleaded^ and tbe Breacb laid. 

39»4o 

IVbetber a Qonfideration paft and executed 

before tbe Promife Jhall be good. 40, 

Habere a Requeft implies a Confideration. 

41 

Confideration to he Bail for bis Servant. 

ib. 

Confideration that tbe Plaintiff s^fpovuttt 
fufficien' Homirrem fore obUgat'i bow 
Performance of it ought to be Jbewn. 

Jn Confideration tbe Plaintiff lent fbe De^ 
fendant jo I be promifed to repay pra- 
did' sol on Requeft: jin Ufe implied 
otberwife of a Bag fialed. 50, 128 

Promife by tbe Heir to pay his Father's 
Debt on fimple Contrail. 5S9 5^% 1 84 

Confideration of being permitted to enter^ 
and take Goods attacht by tbe Plaintiffs 
and other Goods notj be mil pay the 
Debt. 56 

lFaih(re in Part of tbe Confideration^ tbe * 
other Part may maintain tbe ASlion. 

56,57 

Qn an infimul computaflet. 70 

Jt. Promife to deliver a Thing to B« t^ be : 

cbofe by B. in AfTumpfic B« tnuft Jhew 

bis EleClion : If A, Jifpofes of Party or 

binders tbe EleSlion^ the Promife is 

abfolute and broke. 76 

^ promt jes to lend 6 1. Part at one ?Jjw#, 

and Part at another j is no Performance^ 

though accepted. 87 

Performance Jhall be in Suijlanee^ and 

not in Letter. ib. 

Jf A. will pafs Lands in D. toB*^ B. 

will pay A. loo 1. bow he Jhall declare. 

... x^c^j ^»? 

^ Seller of Sbeep ^warrants and promifiis 
they arejound^ and utior^bjo mttch^ the 
Pleading of it. 114 

U'here Requeft is Parcel of tbe Promife^ 
it may be alledged by \\Q^x fi^ ^^^' f^ 
in facto. . lai 



Inhere tbe Defendant might to haw No^ 
tice of the STbtng done^ on which be ts 
to perform. Page 121, 122, 168 

Confideration that one who has no i'itle to 
hold will quit Pofjhffidn. 124, 125 

Agreement between P. and IX that V\ 
Jhall have all the Iron made^ &c. and 
that P. promifed be fbmld have ally 

' &LC. how to pleadi ^339 1 34 

Promife againft Promt fe^ a good Confide- 
ration. Ijj, 134 

On a mutual Promifei tf^- ^i^h and bis 
Executor not chargeable, yet tbe Pro- 
mife of D. continues. 1 34 

ji Promtfe to pay fecuridum Ratam 40 $i 
per T6d, he Jhall pay for Pounds^ x34 

IFbat Releafe difcharges a future Pro^ 
mife or Covenant. 156 

mere Notice Jhall be alledg'd, and 
where not. 16^ 

On an Infimul computaiTec tbe De» 
fendant pleaded Security given by Bond 
before: S'be Jraverfe. 17 1 

Habere tbe Plaintiff ought to Jbew tbe pre- 
cife Confideration. *75> 17^ 

Baron of an Executrix ieeeafed promt fei 
to pay a Legacy, which he was poffeffed 
of in Confideration xo forbear. x 84 
Confideration he will forbear to 'fue^ nff 
faying whom. ib# 

A- grants 1606 Srees to % who fells 
8tf6. A. in Confideration be will for- 
bear io fell tbe reft till after three 
Tears^ promt fes^ &c. tbe Pleading of 

Confideration againft Ldw^ ilL 197 

Promife ta fave barmkfs agaitift a R#- 
copsifance to appear^ 20^ 

Againft Baron amd FemMj tbe Pleading ^ 
is quod the. feme dicit quod ipfa non 
afliimpfit. 210 

Promife to- fave bdrmlefs^ *and to pay zA* 
for every Farthing-worth of Damage^ 
haw tbe Dam^efiball bejhewn. zzo 

AiTurance. A. is bound fa make an^f- 
furancej h&w a Requeft Jhall be made^ 
and how A. is^boand thet^by^ It does 
not extettd to a Bond or Rictgnifance 
to enjoy^ or to collateral Security. 45 

Attainder. - H^ire the Kingn in by /«-t 
taindcr j>f tbe fenmst in stail^ beJhdU 
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Holt avoid LeafeSj attbo' in of the fume 

Eftatoj &LC. Page 149, 150 

Attaint at OmmM' Lav9 for a falfi Dc- 

pofition. 2a 

Attachment of Got>ds iVi London. $6 
Forfeiture of Goods on Attachment. 1 94 
Audita Querela for omitting Lands out 

of an Extent qn a Kecognifance. 1 2 
— on lender of Jdoney on a Recqgni' 

fance. 38 

•-: — to be relieved againft a Kecogni^ 

fance by Baifstd ftandum Juri, &c. S9 
— ' — by an Infant to cancel a Recogni-^ 

fance by bim. 88 

On Audita querela. 88 

^bere an AdminiJ^ratof has a VerdiSl in 

Sroverj and bis Letters revoked. 125 
*^^-^ On a Judgment ^ainfi Bail under 

Age. 1S5 

Averment Jhall not be againft a Record. 

34 
Authority. A Sheriff makes a Warrant 
to arrefti &c. to four & cuilibet 9 it 
Jball not be taken as another Authori* 
Jy^ bitt twd may execute it* 2$^ 26 
A Letter of Attor^y to three conjun6lim 
& diviiim; 26 

BAIL enter into a Reasgnifance that 
B. Jball appear on ei^t Days /yam- 
ing^ necnon 70i pay the C&ndemnation^ 
in a Suit againft the Bait far the Con^ 
demnation^ bow the Warning fl^all be 
fiewn. 53 

Oniy common Bail in Actions on penal 
' Statutes. .53 

So for Ettecffitors or Adminiftrators. ib. 
■Mail enter into a Reaignl/Mce that the 
Plaintiff Jball profecute^ and ad ftan^ 
dam. Juri I it imports Payment of the 
V Condemnation. 59 

l^foccdendo is mi delivered tUl after the 
c , Return of the Habeas Corpuji, the ta- 
^ Jtingof BaU by the Chief Juftice at the 
• Return of the Habeas Corpus, dif^ 
I charge s the Bail in theftrfk ABion^ at- 
: tbdugh it AT not filed ; otberwrfe if the 
*:.'' txtictdit^do'was dcliver^'d before. 120, 

121 
-judgment t^dnft an Infant Bait by R#- 
^\''^9ogm%an6ey hem it fimlkbe avoided, 

5 



Bailment to the Vfe of k. he Jhall have 
Debt for it. Page 24 

A. indebted to C. hails or delivers Goods 
to B. to fatisfy C. C. has an Intereft 
and Property. 1 64 

Bargain and Sale^ A Feoffment before 
Inrolment binders it. 124 

In Pleading a Bargain and Sale it Jhall 
hejhewn in what Court. 213 

Bar. Inhere a Rec&very and Execution 
againft dne Jhall bar an A3ion againft 
another. 67' 

Batrretor. Conf^ifacy to indiff him as a 
Barreter. 46 

l^wron and Tetnt. Feme beat to Deathy 
Baron Jhatt not have an ASion. %^ 

Leiter of Attorney by Baron and Feme to 
deliver a Leafe made by them, void as 
to the Feme. i 

^ifi to Baron and fiemt before Marriage^ 
and their Heirs^ how they take: If 
Jhe Jhall have by Survivor. i o i 

Ikw the Ailion and PerdiCl Jball be a-' 

' gainft Baron and Feme on a Battery bf 
the Feme. 106 

trover againft Baron and Feme^ how Po 
declare. 165 

^e Feme baf no Intereft in Goods. i6d 

How Baron and Feme ought to join in 
Plea. 210 

Battery, trefpaft of it^ and Declaration 
:. accordingly^ the Defendant Jhews Ti- 
tle to the Place where^ &c. where to 
reply de Injuria fua propria abfqie 
tali Caufa, wiJf be good. 15 J 

Hew the Aiiion and verdiff ft!>aU be ^- 
gdinft Baron and Rme for a Battery 
by the Feme. IDS' 

BiW (f Debt by the Servant^ where it 
Jhall charge the Mafter. 1 3 7, 1 47 

Bona & CataHa. ^hat ft^tl pafs by ., 
that Name^ 68 

Bribery in Comnnjfioners and Arbitra-' 
tors pnnijbedf &c. 6* 

CApias does not tie on a Kecognifance. 
4« 
^e life of Inferior Courts to have a Ca- 
pias, as fecpnd Proctfs in ASHons on: 
the Cafe. ^ 15^ 

9o commence with a Capia) without Sum^ 
' ^tnons or Attacbmenty if good. ' ib. 

Capia:^ 



A TABLE of the Principal Matters. 



Capias uriagatum is the Kings Suit. 

Page 28 
iSaw tbc Kifig^ and b&m the Partj are 
intermedia it? 19 

Capias ad fatisfaciend' to the Sheriff, 
^bo makes a Precept to the Bailiff of 
she Dutcby ad capiend' ad refpond', 
and the Sheriff retoms Cepi Corpus; 
if the Party can have new Procefs. 52 
an Indebitat' Aflumpfic. 20 
Difceit in the Sale of a ^erm. 

Cafe« On an Indchiutus Affattip^t. 20 

•^-^^Rr Difceit in the Sale cfaSerm. 20 

'—^For difturbing Execution. 28 

' F or Qmfpiraey to indiS as a Sarre^ 

tor. 46, 161 

; ^ e IndiSiment in the Declaration 
varied from the Indidiment certified. 46 
— Such A£iion lies although the In- 
diStnentwas erroneous. ib. 

an Agreement to pay a Debt^ 
where a Kequefi Jball be Jhewn. 66 
— For inditing one of a RapCj a good 
Jufiification. 105 

-^^For indiSing of a Kobbery before 
Juftices of Peace. 1 1 6, 1 1 7 

— -^^i^ji an Heir for an Ere£lion by 
the Father continued by the Heir. 143 

By tenants in Common for Diverting a 
n^ater^courfe. 161 

Certiorari. On an IndiSlment ofForci^ 
ble Entry, Reftitution awarded, not 
executed^ a Certiorari delivered to one 
ef the Jnjlices of Peace, who did not. 
open it till Keftitutio^ made, a Mifde- 
meanor. iz 

No Proceedings after a Certiorari. ib. 

Certiorari for an Original. i 08 

Challenge to the Sheriff before Jffue and 
Ven. fac' to the Coroners, the Sheriff 
per Mandat* Juftic' cannot return the 
Talcs. 1 1 

A Juror Jball not be challenged for the 
King who was fworn at a Day before. 

23 

Chancery. One made Party to a Bill 
by Order a latere, // be Jball be faid 
to be a Party to the Suit. 22 

gthe Judges of the Common Law do not 
take Notice of the Courfe and Vfage in 
Chancery. 42 



U'lber^ in Plcadi/ig a Judgment in dba'n^ 

cerjy the Place Jbalt le Jjje^uih wheri 

the Chancery then was, which is iffn^ 

able and triable per Pais. Page 227 
^eir Orders in Paper are Hot of Record. 

ih. 
Chriftian Coiit't. ^eir JurifUHioh 

concerning tithes. 79 

Kevocation of Wills. 92 

Church. The ChuHh is full as to the 

Patron till Notice of the Avoids 

ance. 7 

tt^ere it comprehends every Thing be^ . 

longing to it. .61 

A double Ufurpation puts the King out of 

Poffeffiom 90 

How Tempus femeftre j5&^// be computed^ 

too 
Suit in tbi Spiritual Court fir d Tan for 

the Repairs of a Church. 173 

Church-wardens fue for a Tax made bj^ 

them for the Repairs of the Churchy 

how the Parijh is concerned. {h. 

They may ad for the Advantage, not 

Difadvantage of the Churchs ib« 

Qnque Ports. Touching their Liberties 

Id 
Appeal of iiil^der in the Cinque Ports, ib. 
Civil Law. Hcrjj the Judges of the Com* 

mon Law take Conufance of it. 1 7 
Collation to a Donative exempt. 60 
If the Patron refufes to collate, what Ke^ 

medf. 6 1 

Conimiffioners to examine tVitneffes pu^ 

fiijhedfor Corruption. 62 

Commoner canjfot enter to chafe and kill 

Conies. 104 

His Remedy on a ^Surcharge of the Com* 

mon by the Lord or a Stranger. 104, 

105,129 
The Lord by Cuftom may be ftinted of 

Commpft in his own Soil. 129 

If he exceeds be may be dijitained by bis^ 

Tenants, and [0 of a Stranger. ib. 
Sowing a fmall Part df the Field does 

not oujt the Commoner in the Rejidae* 

185 
The Grantor of Common cannot ereS a 

Uay-'fiack on it, nor chafe the Gran^ 

tee's Cattle. 2ot 

Cafe agaiujl the Son of the Lord for e- 

reifing Cony-boroughs by the Father', 
O o o and 
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and Continttance^ &c. hj him on his 
Common. Page 143 

Where Commbn is claimed^ the Land in 
'which ^ avd to v;hichy fee. Jball he 
Jhewn in Certain. I77 

Common of Eftovers in another s Soil^ if 
the Owner cuts the whole^ what Re- 
ntedy. 188 

tie Lord confirms to the Copyholder bis 
Mejfnage and Land" cum pcrtincn% be 
lofes bis Common in the Waftes. 189 

itbe Common not incident to the Copyhold 
Efiate^ but gained by Qifiom. 190 

Concord pleaded in Covenant ought to be 
certain. 125 

Condition. A Condition thai the Lef- 
fee bis Executors and Afjigns fhall re* 
pair the Houfe on Warning given^ boyj 
it concerns an Afjignee of Part. i*J 

How the Breach of a Condition aft d Ar- 
cognifance fhall befhewn. 59 

^e Condition to appear j &c. h n(ft fa^ 
ved by Removal of the Recognifance. 

207 

topyhoJd Land Hot within the Statute 
32 H. 8. of Conditions. 222,223 

Confeflion and Avoidance^ what Jball be 
fuficieftt. 31 

Confideration in a Pdtent. 4J5 48 

Debt or AiTumpfic lies on a Confideration 
in Law. 70 

Vide Tit. AfTompfit and Tit. 
Conveyance. 

Confpiracy. Cafe thereon for inditing of 
Barretry. 46 

For indiding one of^y &c» and imfrifon* 
ingy &c. till^ Slc. fecundum Legem, 
&c. acquietat", without inde, if good. 

161 , 

Contraft. A. covenants witb^ or binds 
bimfelf to B. and C. to pay C. 10 1. 
who fhall fue for it. 177 

Conveyance, ^be Father in Confideration 
of the Marriage of hi t Son covenants to 
fiandfeifed to the Ufe of bimfelf and bis 
HeirSy it is no good Confideration as to 
the Father*^ otherwife^ if to efiablijh the 
Land in his Name and Blood. 51 

tenant in ^ail covenants without good 
Confideration to ftand feifed to bimfelf 
in Fee^ and f offers a fingle Recovery^ 
if it Jball bind the Reuiainder. ib. 



Jf a Covenant to fiand feifed alters the 
EfLate Tail as to a Stranger. Page 51 

Bargain and Sale 7 Jan. 8 Jan. be cove^ 
nants to fuffer a Recovery^ 9 Jan. d 
Writ of Right is brought on wbicbj 
&c. 10 Jan. Livery is made; bow the 
Eftate pjjfes. 123 

Where on feverdl Conveyances executoryy 
the Grantee fhall take by either. ib. 

How J if one is executed. Hr, 

Foffeffim exeaited bindets PopJ^n ex^ 
ectttory. 1 24: 

Feoffmtist of a Iflaftor cum pertinen% tbt 
Advow/on appendant does hot paji 
without Livery. ib. 

An Eftate for Life in Land or THbei 
cannot commence in futuro. 132 

]f a Grant which enures by Way of Di/^ 
charge or Retainer Jball commence irt 
ftituro. lb; 

Where it Jball befaid to enure by Way of 
DifcbatgOy and where in Intereft. ibl 

Copyhold. APoffeiture by Obpfbolderfor 
Life does not f^feit the Remainder, t 

A Copyholder has an Inheritance. 2 

What Thing a Copyholder may do befcrb 
Admittance. i ^ 

A Copyholder furrenders to a Stranger; 
the Steward refufes to admit bim, in 
ah EjeSiment by the Lord be may plead 
Non cur. 16' 

'Reftitutiott to a Copyholder on a For^ 

cible Entry. 8t 

Lejfee Copyholder^ if be may plead bis -B- 
fiate immediate under the Lord. 223' 

— -^An Bxeetitar Jhall net have Debt for 
Arrears of Copyhold Rents dite in the 
Life of the feftdtor. 135 

A Surrender is not of Effeil to d 
Purchafef tilt Admittance ^ aAd the Ad^ 
mittance ef his Surrehdree is of no A^ 
vail 144 ' 

Sthe Lord confirms to the Copyholder bis* 
Houfi and Land cum pertinen', b^ 
hfes bis Common in the Wafies. 189 

Common not incident to the Copyhold E^ 
ftate^ but gained by Cuftom. 196 

——Rent granted, by Copy. 1 90, 1 9 1 

—A Copyhold Manor is not capable of 
an Ef cheat of a Freehold. 19 1 

A Copyhold Manor Parcel of another Ma-- 
nor granted by Copy. ib. 
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9f the Grantee cf fucb Mamr tnay bold 

Courts. Page 191 

ji Difirefs for an appearance at a Court 

Baron Jhall not be forfeited. 1 94 

Diftrefs infinite ^ and not Attacbmeiit 

there. ib. 

Copyhold Land is not within the Statttte 

32 H. 8. of Conditions J nor the j^f- 

fignees of it. 22a 

'Cufiom does not trench to a Thing collate- 

ral to the Efidte. 22^ 

Corruption in Matters of Reference to 

Commiffioners or Arbitrators how fu- 

nifbed by Indiffment. 62 

Crown. Receipt of ftolen Goods^ where 

Felony. 4 

U^bere Murder in an Tndiifment or yfp^ 

peal means Homicide. • 205 

Covenants, ff the Leafe is not good^ there 
. is no Covenant^ nor Breach. 18, 19 
iVhere they are difcbarged by Evi£lion^ 



&c. 



22, 2 J 



f In Covenant to enjoy ^ bow the 

Breach Jbali be affigned for a Diflur- 
bance. 30 

teffee by Indenture rendrirtg Reftti tef- 
for concedit dare & reddefe to the 

' Leffee 3 3. per Ann% if Part of the 
Renty or to be paid by tP'ay of Covi-^ 
nant. 4i 

?— — Debt oh a Bond to perform Cove- 
ftants^ where a Breach need not be af- 

• figned. 7» 

-— — -^ Concord pleaded in 'Covenant. 

A Warrantia Charts depending is 

no Bar in Covenant qifia perfonal. li^ 
Covenant lies on a tVarranty. . ib* 

^ — '^On what Eviction a Leffee for Life 

or Tears fhaU have Covenant. \h. 

t^^^-^lVhere a particular Covenant does 

not qualify the general. 1 75 

Counterpart. Ah A^ion does hot Ue 

, for it pitbovi fpecial Gram. 223 

If the Counterpart of the Leafe belongs to 

the Grantee of the Rent referved. 223, 

224 
Court, touching the Stile of an Inferior 

Court. 46 

^be Return of a Ven' fac^ coram nobis 

wit boat ubicunque. . . 60 

Curia claudenda. 75 



DAihagc/i ahd Cofts.^ AflTumpfit to 
perform an Awards where it is 

void in Part^ if Damages f hall be ih^ 

tended to be given for //. Page $jj 
fbe Plaintiff fball not recover more 

Damages tban^ he declares for. 45, 

70 
— - ^he different Nature of Damages 

and Cofts. .70 

•^-^ — Damages on three Promifes^ an4 

one not well laid, the Plaintiff Jball 
, not have Judgment. 94 

The Cofls given by the Jury omitted in 

the Judgfnent^ iPl. . 107,119 

Oama^es to tbree^ two have no Canfe^ 

theyud^eht reverft. 108 

^e Jkft ices may dffefs Damages^ if they 

willy is)ithout awarding a Writ 6f In^ 
. quiry. 152 

Damages trebled^ and Cofls given by the 

Court.' ^ 176 

Darraign Continuance. How a Sthing 

Jhall be pleaded after it. 141 

Day. Several A3s done at feveral Times 

ifi one Day Jball be Parcel of the Iffife. 

fTean, a Temporal Man. 61 

DedimfasPoteftatem to one who has an* 

other Addition. 33 

Deed*. A Prefentdtion delivered to the 

Bijbdp without the Conferit of the Pa-- 

- tron. 7 

Jidw the Defendant ought to plead prhno 

At\\\>tr2X^ at another Day. 138 

A Bond deltHer^d dfier the' Condition to 

be performed. ib. 

tfberefalfe Latin, falfe Datiy df' Want 

of a Date wilt hot hurt. X93, 194 
l4o Adion lies for a Deed determined. 

22A 

The Counter^part does not pafs unlefs 
granted. 22 J, 224 

Demand of R^nfi how and to whom to 
be made. 3^j 37 

Demife of the King^ Latitat Hot lojt 
iiireby. 5^ 

Demurrer. U4fere a Man joins in De* 
murrerfor Part^ and has a Writ of In- 
quiry for the wbole^ if Error. S 

Where it ought to be fpecial. 35 

A Fault 
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A Vault in the Bar Jhewn for Caiife of 
Demurrer^ and adjud^d^ Qfijis all ^- 
fnendm€}2t5. Page 38 

tVhere it is incertain to which Placitum 
a Demurrer rtfers^ ifaDijcontinuance, 

65 

On three Pleas pleaded in Covenant bcw 
the Demurrer fhall be. ib. 

Confeffion by Demurrer. 1 95 

Debt. Mifcajling in the Declaration^ tf 
Error. S 

Declaration for more than the Plaint, ib. 

Declaration onfeveral Contrails. - ib. 

It lies for one not Party to the Con-- 

tra£iy ,as for A. on a, Bailment to bis 
Ufe. . 23, 24 

By him to wbofe Ufe Money is delivered. 24 

For tithes, where feveral titles in 

one IVrit. * 63 

• Quod reddat un' Dolium ferri ; 

the Jtidgment^ quod recuperet Do^ 
lium, vei valorem ejufdem, if g(^d.^ 

71 
■ ■ The Diftrrngas thereon. ib. 

For VltmiihMoney^ bow to declare. 

80,81 
It does not lie for fo many Ounces of 

Flemifli Money j but Detinue. 81 

Foreign Money demanded by the Name 

o/Engii(h. ns 
Bill of Debt by the Servant ^ where 

itjball bind the Mafter. 137, 147 

Debt againft the Heir. 169 

Debt on a Leafe as Heir^ bow to de* 

elare. 189 

In Debt to declare as for an Annuity^ is 

ill. ao8 

Departure. 149 96 

Detinue,. i&ra; it lies for Foreign Money. 

80,81 
Devaftavit. It is none to fatisfy a Sta^ 

tute pending Error on a Judgment. 29 
Jfhere the Sheriff cannot levy a Debt a- 

gainft an Admimftn^or^ be may return 

a Devafhivi t. 2 1 9, 220 

J)cvife, ^at the Executor fhall repair 

the Houfej and have the Over-figbt of 
. bis Lands till the Son's Age^ what In^ 

fereft paffes. 73 

A Devife to J. and H. in Tail, and that 

they fhall not enter till their Ages, and 

that bis Executor fhall have 'till their 
z 



Ages to perform bis IVill; the Eftate 

of the Executors precedes. Page i8j 
A Devife fo foitr in Fee^ and that one 

Jkall have the whole for Life, good, 

ib. 
A Devife of all his Land to B. and if be 

dies without Heir, that D. fhall have 

in Tail, and by the fame H^ill ievifes 

Fart to C. in Fee, bow C. fhall have 

it. zap 

A Devife of the whole to B. and after of 

the whole to C they are J<»ntenants* 

210 
Difceit. A Cafe of it in the Sale of a 

Term. 2cl 

Difcharge. A Leafe of Tithes taken by 

U^ay ef Difcharge. 13.^ 

Difcontinuance rf Suit, by joining in 

Demurrer for Part. 5, 6 

By Incertainty in Demurrer. 65 

Difcontinuance byjzVomivx in Rc^ 

fpedu. 97 
Difcontinuance for the Plaintiff*s 

Non Appearance after tie firfl Judg-^ 

ment in Trover. ib. 

——5^ U^ant of a KepUcation or D*v 

murrer. 117,118 

By ill Conclufion of the Pka. 137 

Jiree Plaintiffs, two only appear at 

the Day given, and a Day given over 

to all, if a Difcontinuance not amende 

able. i5jf 
Difcontinuance notwitbftanding a 

Verdiil. ,169 

Difpenfation by the A. B. for a Layman 

to have a Deanery. 61 

Diftrefs illegal: Trover lies for it. 9^ 10 
ff^bere the Lord fhall not be pUnifbed by 

Difirefs. 129 

Goods dtftrain^d by the Lord fhall not be 

forfeited. 194 

A Diflrefs to he fafely kept. ib. 

Diftringas Jur* amended in the Tefte. 64 
——Album breve a good Caufe for a new 

Trial. no 

Where it fhall be amended. ib. 

Donative. 60* 

If a Layman may be collated to it exempt, 

&c. • 6r 

The Original of Donatives. ite. 

If a Patron refufe^ to collate, wkat Re^ 

medy> ito. 

Double 



A T A B L E of the Principal Matters. 



Double Pleas. Page 15 

Dower. IVber^ tenant in fail cove- 
nants to fiand feifed to tie Ufs ofbim-^' 
felf for Life^ and marries^ bis Wife 
Jhall he endowed. $i 

How in Dhwer the Jury otigbt to find tbe 
Dying feifed^ to bav^ Damages. 1 12 

Error againjl tbe Tenant in Dowet^ ^bo 
dies J tbe IVrit Jhall not abate. 113 

Dower of a Gorfe. 143 

ECclefiaftical Court.. If it bas Jn- 
risdiiiion toucbing tbe Revocation 
of a fVilly and Legacy. 92 

£je<^inent. j4 Declaration for forty A- 
crcs in Parochia, wbere tbePariJb bas 
tbree ViUsy witboiit faring in wbicb of 
tbem. 112 

Declaration for one Acre abutting^ &c. 
tbe Defendant is found guilty in di- 
mid' Acras infrafcriptae, ill. 114 

Declaration for Land witbout expreffing 
tbe Number of Acres ^ ill. 118 

It does not lie deRivulo feu Aquse Curfu ; 
otberwife de terra aqua cooperta, of 
a Gorfe or Pool. 143 

Of a Copyhold. 144 

Where tbe Servant of tbe pretended Ow- 
ner Jhall be a fufficient EjeClor. ib. 

^e Omijfim of a Mejfuage in tbe Bill a- 
mended. 164 

Where tbe per Nomen Jhall defiroy tbe 
l^jumity in tbe Declaration. 1 66 

Entry into Part afier tbe lajl Continu- 
ance. 181. 

SThe Eje0ment fappofed befbre tbe Leafe. 

182 

A Declaration that the Defendants in- 
traverunt & cjecit, expulit & amo- 

. ,vit, if amendable. 224 

Election dejlroyed. . 76 

Elegit, how fuedin Com* Palat*. 1 79 

Error fo remove a Quare Impedit. 3 

lo remove a Record of Affife ta* 

ken before Jujiices 6f Affifa and 
adjourned in C. 3. bow it Jhall be. 

—Pour bring Error on AfJignmem by 

one J is ill. 3, 209 

Difcontinuance of a Writ of Error. 4 

A Record removed by an ill Writ 



of Eriror^ yet it remains in the Conrt 

in wbich^ &c Page 6, 212 
Error Jhall not be aj/igned contrary 

to tbe Record. 33> 34 

*- — Wbere on an AJfigiiment of Error in 

EaB you mufi conclude to tbe Country], 

... 34,58, 117 

^-"^■^Wbat is coftfeffed by in nullb eft tx^ 

ratum pleaded. 5% $9 
Error in Do^e't^ where it Jhall a- 

bate by Death. tii 
A Scire fat* ahd t^o Nihils againjl 

tbe Executor of tbe Widow Jhall make 

him Party to Error ifi Dower. 1 13 
— "Error in Ireland. 117 
If it lies in the Exchequer-Chamber 

on a Judgment in a Scire facias. 157 
B. R. does not reform Error in Pro^ 

cefs unlefs in tbe fame Term. ib. 

— Where tbe Death of one of tbt Plain- 
tiffs Jhall abate tbe Writ. 208 

^72?^ Writ is as a CoiniHiJfum. 209 

Tbe Judgment in a Writ of Error. 

ib. 
Error to remove a Judgment before 

tbe Bijhop and feven others ^ wbere it 

was before tbe Bijhop and eight. 2x2 
Tbe Writ and Record ought to a^ 

gree. ib. 

Error in tbe Certificate of tbe Qefk of 

4Ifife. 214 

Error in tbe Entry of the Judgment, ib. 
What Debts iktendei by 3 Jac. tbe Exe-^ 

cution whereof Jhall be flayed on Bait 

found on Error^ &c. ^27 

Efcape by one taken on a Capias Utla^ 

gat% who Jhall have an Adion. 20 
Of one taken by a Capias^ wbere it does 

not lioj it is no Efcape to charge tbe 

Sheriff: 4a 

A Promtfi or Bond to fave a Gaoler harm^ 

lefs frbtn dn Efcape is void.' 197 
Efchedt of one Manor hild of another. 

190, 191 
A Copyhold Manor is not capable of an 

Efcbeat of a Freehold. 191 

Eftoppcl to ajfign Errors contrary to tbe 

Record. 34 

A Fine operates by Conclufion. loi 

Eftoppel by ^Indeitture. 2 o r 

Eftray ; ^e Mifufer of it. -96 



Ppp 



iEftovers 
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Eftovers claimed in another's Soilj if the 
Owner cuts down the wbole^ what Ke- 
tnedy. Page 188 

Efiovers are Parcel of the whole. ib. 

£vi£Uon difcbarges Covenants^ &c. 22^ 

23 

fixfecutions. Error^ and a Superfedeas 
to ibe Sheriff after a Fieri fac' deli'^ 
^ei^di Goods taken before the Super- 
fedeas deliver djball be in Execution^ 
andfubjeSi to a Venditioni cxpon'. 6 
, 4 Stattae enter'' d into after a Ke* 
cognifance^ hut firfi extended on Part^ 
bow Execution JbaU be oft the Recog- 
fufance. X2 

'^Tbe Breaking cf d Houfe to ferve an 
Execution. i8 

^—^A Recognifance fatisfied pending 
Error on a Jadgment in Debt. 29 

The old Sheriff cannot fell Goods ta^ 

ken by a Fieri fee'. 44 

^-^^^Property of Goods^ if alter d on a 
Seiftire by Fieri fac\ 44 

S*be Sheriff cannot fell without a Vendi- 
tioni exponas. ibu 

^^ — Jjf Mandat to a Bailiff was Cap* 
ad refpond'/tur Cap' ad facisfaciend'. 

EkClion to charge the Sheriff or the Party 

m a wrong Service. ih. 

-^''— Where the Extenders cannot refitfe 

the Land. SS 

^ Exectaien grm$nded w a Tcftatiuib 

where none is filed. 179 

^^^--^How the Defendant JbaU be reftored 

when Exeeution is aooided. 180 

£xecutor is a Name cfPucbafe. 9 
Kent granted to A. his Executors and 

Af^ns during the Life rfB. the Ex- 

ecutors of A. jkatl not have iu ib. 
A Promife or Agreenitnt by an Executor 

to pay Of receive a Debt of the f^efta- 

tor'sy makes it his own proper Debt. 

10,11,55,56 

A Promife by an Executor to take 150 1 

for 2051. 10 

ijf Afluinpfit lies againfi an Exicutar m 

a fimple Contra^ by the Sefiator. 20, 

56 

if an Executor may pay m Statue fending 
Error on a Judgment* 29 



Ah Executor ivbo faes Exectction of a 
Judg;ment obtain d by a former JbaU 
have it to the Ufe of the firfi Tefiatorj 
attho* the Record is general. Page 3 3 

Damages are Affets. ib. 

An Executor JbaU only fie Common BaiL 

53 

An Executor of Leffee for Tears charged 
with the Arrears after the Death of 
the deflator ^ although he did not agree. 

• 103 

He cannot waive the Land. ib. 

Error againfi a IVidoiw who fec&oer'd in 
Dower ^ how her Executors fiuiU be 
made Parties to the Writ as to Dama^- 
ges. 113 

All the Executors Jball be named in an 
Adionj altblf Adminijiration is com" 
mitted to oste durante minoritate of 
the others. 130 

Debt on a JnJ^ment (^ainft an Mxecu^ 
tor J if be can plead a Judgment en a 
Recognifance fubfequenty not fatisfiedy 
&c. 13 J 

Debt againfi an Executor de fon Tort. 

137 
If be may retain to fatisfy himfelf. ik 

The Debtor and another made Executors^ 
it does not extinguifo the Debt^ Qaltbo* 
the Executor cannct fue fotit^ but it 
fiall be liable to other Debts and 1^- 
gacks. 160 

Where an ExMitor JkaUieetpay €efis m 
the Stat^ ^J9C. 16S 

Stbe Husband cf an Executrix^ if charge^ 
abJe with Legacies^ and how. 1 84 

Afraudulet^ Deed of Gift of Goods made 
to deceive Creditors JbaU not be pleaded 
by his Executor or Adminiftratorj but 
JbaU be avoided by his Creditors, and 
the Goods liable to them in the Hands 
of the Granieey as Executor de ion 
Ton. 196 

Exchange defeated, where an Eft ate for 
Life or Part is^eviCied. 8 

Warranties implied. ib. 

Of a Keverfion for a Poffefpm* ib. 

ExemptkHi \ haw a Donative exempt from 
the Ordinary^ JarifdiCiion may be re^ 
figned, &c. 60,61 

fbe Exfam offuch Exemption. ib. 

Sxpofitioa 



A T A B L E bf the Principal Matters. 



Expoficion 0/Quiiibet. . Plige26 

Of a CmditsM to appear m IVaming^ 

and anfwer the Condentnatiorr. $2^ 53 
Of a Grata (f Rent out of Lands. .8£ 
Of the IVords aut, alibi, necoon, una- 

cuQi, ipeftan' or pcrtitteii\ 82, %i 
That which abridges the Ommon Law 

Jhall be taken ftridly. 9^ 93 

Foftea, fcir a J)aj before^ in a Decta- 

ration. 93 

j4n Award to pay 61. izr Mail, and to 

execute a Releafe pV3£dit\o z Die 

Maii, void' 98 

Deeds and l^itts eonfiruei according to 

the Intent y Awards not. ib. 

An Agreement to leave a tibufe fhall be 

intended immediately. 1^$ 

Sen Atr€s more or lefi, hcrj) intended. 

FAftor. Hcns) he fbdU difeharge him- 
felf in Akcmuet fee Merchandizes. 

202 
Falfe Imftriibiiineht ^ an iUegal Aiteft. 

^6 

Fieri fac\ Vide *i>fc Execution. 

Fine, ^he Cognifanee taken by R. M. 
Efyi the Dedimiis afterwards taken 
to Sir R. M. Knight J * and the Ketum 
is Refpons' infranomifiatl R. M. if it 
Jbatt be aUedf^d for Error. 93 

Error in a Rm fialt not he ajfifftei eon-- 
trary to the Record. 34 

Bedimas to two^ orte takes the Cogni* 
fance. ib. 

A fine by Ometafien. 1 01 

Forcible Entty. . A cftHditieM finding 
of facb tndiSiment. 15 

^--^Aii tndiOmcnt quod lAtthApom 
ingreflum fecerunt without [in} MeiT. 

Ah Iniidnttnt without fayiHg [admtic] 
exiftens liberum Tenementum^ &c. 

<t— 0«r# ijT. the Jnftkii of Peace refnfes 
to open the Supeffadeat tilt their A- 
ward of Refiitmiott eibecut^i it is a 
Mifdemeanor. 32 

^ 'ff^here KeftitntioH fiaU le awarded 

to the tenant agairtft tbt Ullt of the 
Freeholder. 81 



-—^Refiitution to a Copyholder oft a for^ 

. cibk Entry. Page $i. 

— r^JVhne a P^irdm df the Rrce Jbui 

^ prevent Reftitiftion. 99 

jIm Indidment returned as to ihe Entry 

Ignoramiu, as to the Detainer fiilfa 

\ertii if good. 99 

Aft Indi&ment for a forcible Detainer on^ 

ly. ,. 99)100 

^---^-^If the htdiament otfght to find the 

Evifiion of the Farmer. 165 

Forgery pmttjhed at Oonrnen taw. 6t 

Forreign Attachment in London. 56 

Fraud, tflmt Jbatt be caiN Fraud. £o 

A ffaudulem Deed ofGifi of Goodi mate 

by an Jnteftate fhall not be pleaded by 

bis Execute or Adminifiratory bnl'fiaU 

be avoided by the Creditors j and the 

Goods liable to them in the Hartds ef 

the Grantee f as Executor de Iba Tore. 

196 

Freehold. U^here Damag^i rectnkr^d in 

(Covenant is no Recommence for the 

tofs of the FrMold. 13^ 

G Ranis. A Grant cf a Rent to A. 
his Ekeitttors aitd A(ff^s during; 
the Life of B. if his Executors Jbatl 
have it 4 9 

A Grant of 20I. of his Kihts of hie n^ 



Hants y if good. 



t9t 



j 



Jf a Grantor mdy do d 4iing to defeat 
. bH Oram. 201 

Grani of the King pM fei^fo^ ifHfbM 
. bind his Succeffors. '4) '5 

fth^ King takes by Deed delivered cfRe^ 
cord. 30 

fhe Khfg deceived tfi hit Leafe^^ bath he 
the Rent J and in the OenimeneemefS of 
the ^erm^ vi«. As to tdhe E^lf iy 
Parcels. 41(948 

Sik Difference where hi is deceived in 
his Intent y and where in his Inform a-^ 
Hon. . 48 

A Oram tot the King; which bonnet come 
into Poffefpon^ is void. 149 

/f Grant te the King as long as diij ^ 
{He Male ofBk livts^ the fnterverttion 
of d Darfgbtcr who basui Seri determines 
k: M9 

Habeas 
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HAbcas Corpus. A Procedendo if- 
[tied the fame Lay with //, but 
delivered after the Return cfitj if the 
firji Bail is difcbarged. Page 120 

^e^CaufCi for afjifiing on the hand one 
indiSed e/ Piracy in the Admiralty to 
efcape^ remanded. I34) I35 

Heralds, ^rial by their Kegifter. 34 

Hire. A fpecial Property gained by it. 

172 

^e Hiring of a Horfe to one Place^ and 
Riding to another. ib. 

Hoftler. ff^ere he may detain a Horfe 
till SatisfaSlion on an Agreement to 
pay fo much for Keeping. 66y 67 

If4fere be may fell a Horfe, to fatisfy him- 
filf 67 

Qafe againft an Hoftler^ where a Performs 
Servant or Friend, was robbed in an 
Inn. 162 

•Hwe and Cry on the Statute of Winton 
of Robbery y and declares on the Stat. 
13 £. I. & 27 hX. and concludes con- 
tra formam Statuti prsedidi: Good. 

116 

Knight or noty how itfball be tried. 34 

JEofails,. What Iffuefhall be a Jeofail 
within the Stat*. ' * 54 

JSrror in the Certificate of the Clerk of 
AJfifi. • 214 

Error in the Entry ofibejut^ent. ib. 
IVbere a Difcontinuance jbaU not be aid^ 
ed aper VerdiH. 1 69 

Imparlaitce admits the* Writ to be good. 

1x2 
Sfbe Difference between a general and fpe- 
cial Imparlance. 211 
Petit Cape in Dtfwer on a Default on an 
Imparlance. ib. 
Implication Jball not make a Declaration 
good. x8 
Vide srJ/fe Ejeftment. 
Indebitatus Aflumpfit. Cafe lies on it. 

20 

Indenture. If the Leffee feals his Part 

ofity and the Leffor noty Nihil opera- 

tur. 18, 19 

Indidment. A fkt^ng conditionally is 

itot good. 15 

. '- • 4 



-^•"^Of Murder dans eidem unam pla- 

gam mortalem^ &c. witbma adtutic. 

^ Page 28 

- — ^Infulttltti fecit & percoiBt 'xitboitt 

adtuncf ib. 

^ — Where it ought to be contra Pacem 

nuper Reginc, as well as Regis 

nunc. 66 

'-A jufiifiablc Profecution of it. 105, 

1169 117 

In Pleading an Indiilment the Authority 

of the Juices fhall be Jbewn. 116, 

117 
Inducements in Declarations in Aflump- 
fit need not be alledged. 17 
Vide Jitle Pleading. Aflumpfit, 
Infant. His Appearance by Guardian. 

lfl?ere on a Reverfal againfi an In^ 

fant for Error he Jball have an Au- 
dita Querela. 88 

- — --How a Recognifastce by bimjhall bs 
cancelled. 88, 155 

Infranchiiement of a VtUain. A 

Inquiry of Damages of more than con^ 
tained in the Declaration. y 

Saken before one who has^no Warrant bf 
the Writ. 69, 70 

ST^e Judgment not peffa£l till the Writ 
of Inquiry returned. 1^^91 

On an Inquiry xf Damages haw the Plain^ 
tiff ought to attend to avoid a Difcon^ 
ti nuance. 97 

Hbw the Jury ought to be continued on ait 
Inquiry. ib. 

Where on an Inquiry the Plaintiff neei 
not prove Property y but the Value^ and 
where be muft. 151, 152 

^e Juftices may affefs Damages^ if they 
willy without this Writ. 15a 

Inrolment. How the fix Months Jhall 
be computed on the Statute of Inrtd-f 
ments. 100 

Intendment. A Sluing mortgaged fhall 
not be intended to be redeemedntnlefs 
exprefiy alleged. 25 

A Warrant conftrued according to the In- 
tent. 26 

Jiings done on one Dayfilrall be intended 
at one Tlime. 87 

Vide S'ifle C;cp6fition. 

Intrufion 
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Incnifion what? It cafjuoi b^on an E- 

ft ate of Inherit ame. Page 171 

Joinder in Adion by^euanis in Common. 

Farfon and Vicar cannot join h AHiOn. 

A Ltbel ^gainft t^joo frveraily^ if they 
may join in a Prohibition. . ifeS, 129 

jfointcnants. A Forfeiture bj ^a joint 
Surrenderee of a Copyhold. .,. i 

Jointeftancy bow pleaded. * ' 75 

£xecution awarded againfi iieOoeds of a 
Jointenani deceased, if the Survivor 
mdy lock tb(rHfi{fe agaivft tbe^ Sheriffs 

28 

A Devife to two it) enter wblsnjhey at^ 
taifi their f^veYal Ages^ if the Entry 
cfont at A^e deftroys. the J^omiennncy. 

' -/ r. ' '. •. • * 183 

Jointure. U^bat Jball be called fo vffitb- 
in the Statute 11 H; 7, . . ici 
Ireland. Judgment on Error in Bt R. 
. there ^ bow teverft in B. k. here. 
r- : .117 

How the Recprd Jball be fent^ and re-. 
. manded. ' , jf 17, 1,18 

fibtf the EMci$tton Jball be made en Re-^ 
verfat. 118 

Hriv Errot iff. C B. tkerejk^lf be reverft 
i ^bere. * ib. 

liTue ill aided by Verdi ff. ^ 228 

^e Place in ; A^iimpfit^ ififft^abk. 1 1 
Matter ijfu^bfe-iff Aflumpfit. .39 

Judgment, (f^bere it Jhaljk k^ w Nihil 
^\t\ty aniwhprenct. j , , 38 

f'^Jadgment not ferfeSt tiU an Inquiry 
of Damages^ .. - 97 

r-^-^yu^ment ought to be full and per-- 
fed in omnibus. 98 

'm^^^^^^iybere the Defendant appears on the 
firft Summons in Debt, bow the Judg- 
ment Jball be. 108 
'^"^Judgment in frefpafs after ui Par^ 
n. 126 
-^Videtur, conceiTum^ inconceflum^ 
liquet Curiae, are not IVords of Judg- 
ment. 130 
— Debt brought on a Judgment^ the 
Nature of it. 133 
— /jT it Jball binder Execution on a 
Statute. ib. 



Judgment on a Matter confeft not- 

wrtbjianding ill Pleadiug. Page. 1 3 S 

r^^ — "Jnd^mept ^all not be conditionrt 

where it may be fiuaL ' ziy 

JuroT.JhaU not be challenged for the King 

, at another Dtfy^ 'ivbo was fworh before. 

23- 

And bow tbofe^fwcrn before Jl:all It fwom 

again. ib. 

A%tjryfiifd and committed for an ill Ver- 

' Jici. ib/ 

Jurisdidion ofthe.Csvque Torts and B. R . 

r-^ — 0/ the Court of Kequejls. . 1 1 1 

LAtln. ' /;/ Trefpafs the I.^tm' lUnl 
(ftt which Ife declares Lis no /. cb Si^- 
.. iiifeat/on as is engUJheS., 6S 

\^h^\x,^x. does not abate Ly the DcmijC of 

^ ti^ King. .52 

// is not dnOfigindl^ but in Nature of a;: 
, .Execution. . ib. 

l^afc; EvL^ien of the PcpJ/iou of tld 
\LeJjee di/charges all Rents ^ fiouds 
. and Covenants. 18, 19, 23 

Lejfee for Life by the tFords, dedi Jfc de- 
raifi, horjo a Warfaiicia Chart^^ v.r 
. Covenant ties on Eviilioh. / 1^9 

Leec. Avowry for an Amercemetit for 

. Non-'payment of aLcet Fine. . . 18$ 

Legacy. An -Executor gives Bond fcr 
.Payment of a Legacy ^ the Bond extin- 
gnijbes tbe-Legacy^ and it Jball not be 
Jitedfoi^ in the Spirilual Court, 39 

^eiter of Attotney to three coiijiindim 
^ divifim. 26 

LiBerties within Fills in Point ofjurif- 
dl^ion. 12, I J 

Asi Arrejl bj a Sheriff within a Liberty , 
is ^oody and the Offence only to the 
Lofd. SUS^ 

Licence iti Law mifufed. 96, 97 

lAgbts flopped by Building on an antienc 
Foundation in Gorans. .215, 216, 225 

London. Cujiom. there that Land paffes 
by Bargain and Sale without Livery or 
Inrolment. '124. 

Concerning Stopping of Lights by Build- 
ing. 21^,216,225 

Covenant againjl Leffor to repair Hottfes. 

216 



Q.qq 



Manor. 
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MAnor. How it may he Parcel^ and 
held of another Manor.. Page 

190 

It ceafes by Efcbeat. x^Oj ^91 

yl Manor in Reptftation bow^ and what 

maypajs. xpx 

Maftcr. Conjideration to he Bail for bis 

Servant. 4^5 4^ 
Shall not have an A ff ion for Beating 

bis Servant to Death. 89, 90 

Jf^ere a Bill of Debt made by the Ser-^ 

vantjhall bind the Mafter. I37> ^47 
Servant or Friend robbed in a Common 

Inn, the Mafier or Owner Jhall have 

Cafe againft the Jnnbolder. i(rt 

Merchants, ^e Judges ought to take 

Notice of the Ufage among Merchants. 

/n what Things the Law prote{is Mer- 
chants Strangers. zoo 
What Adions they may have. ib, 
Mifcafting in a Declaration in Debt. 5 
Mifconveying of Procefs. 15 
Mortgage jl&^/ not be intended to be re- 
deemedy unlefs exfrefly Jhewn: 25 
Murder in an Appeal or IndiSment in- 
tended Homicide. 205 

NAtivo Habendo. z 

Nihils, two returned amount to Gar- 
nijbment. 88 

Nifi prius. fflfot Pleas Juflices of Af- 
fife at Nifi prius may receive. 180, 

x8t 

If a Proteffion. 18 1 

Non-Rcfidence. V^fe Statute of 13 El. 

of Non-Kefidence is a general Law. 

106 

Nufance in the Jime of one King con- 

tinned in the, ^ime of the Succeffor^ 

. . bow the Indiifment Jhall be. 66 

OBligation to perform Covenants in a 
Leafe^ if there is no Leafe there is 
no Covenant nor Breach. 18, 19 

^ree are bound & quiBbet eorum, 

an ASion fhall not be brought againft 

two. z6 

An ASion does not He on a fingle Obliga^ 

tion till all the Days incurred. 67 



It cannot be demanded by the tVords boni 
& cataila, nor pafs by tbofe IVordSi 

Page 68 

Afftgnment of a Breach on an Obligatioii 
to perform Covenants. 78 

-^Obligation in quimquegent' libr*. ^s 

Quinnquc. Quiinque Septua- 
I gent'. Septuamgentis. 96 
l^exgintis. 105' 

.Trigintatae. 225 

F^/r Latin will not defiroy an Obli^ 

gation. 19 J 

•— -^ lybrdtbat is not Latin will. 95 
fbe principal Parts requifite in an Obli^ 

gation. 19^ 

Want of Date wll not hurt. 1 94 

An Obligation firfi deUve/d after the 

Condition mentioned to be performed is 

fingle. 158 

An Obligation to three to pay to one who 

ftall jue. ifj^. 

An Agreement executed pleaded in Dif- 

charge of an Obligation. 192 
If it ought to be in Difibarge of the 

Sum in the Condition. ib« 

— — y^ contingent Condition of an Obti^ 

gation cannot be difcharged. t^^ 

A Grant with a Provifo to be void om 

Non-payment of ^o\. &c. zo& 

A Condition of a Bond to perform Gvoe^ 

nants^ Paymentiy Sic. extends onfy ttk 

compulfory Payments^ no^ to a' voUnm 

tary Sum in the Protfifo: aolr 

Debt on an Obligation to fave bdrmkfs 

againft Legacies. 226 

Office oi^hc Court not to abate a Writ 

without the Challenge if tbe Party. 56 
The Judges of the Common Law do not 

fake Notice of the Omrfe in Cbofsceryi 

4» 
How ofthe CSvilLaw. . ^7 

Of wbnt they do not take Notice witbout 

the Allegation of the Party. 1 41 

Office, jybere an Office ftsdil ^ intvmt- 

edantient. , 200 

Iflfere in Srover it Jhall not be Jhewn bow 

the Defendant is made Deputy. 201 
Touching the Office of Chief Butterage. 

199 

Original 



Ji _ 



A T A B L E of the Principal Matters. 



OrigiDal. . Jffbere m a Certidrari cmD^ 

riginal certified in any Jerm is fuffi- 

ctent. . Page loU 

S'he Originai mijtahen in the Defendanfs 

• Cbriftian Name. io^ 
S^he Difference between an Hi Original 

and no Original. ib. 

fb^ fVant of an Original is Caufe af K^ 

verfal. li8 

Outlawry. Haw the KingM cdmitnei 

• in /in OnXlawry in Debt. 1 9 
Oxford, and tbe Privileges in it. .16 

PAlatine. An Elegit bow fmi iA tbe 
Omnty Palatine. 179 

Pardon. 4^€ firft EMryinSraj^dfs be^ 
ing pardon^ d^ ail that depends upon it 
. is pardoned. 126 

Parfon. Jf tbe Parfon and Vicar may 
join in an A9ion for fitbes. 63 

Partition. An EviUion of an BJiaiefor 
' Life defeats it. 8 

Paflkgium. IVbat it is. 163 

Patron of a Donative refufes to collate. 

61 
if be may collate a Layman, iibu 

Fawti. ^be ^ime to redeem it. 178 
^e Death of bim to whom dotb not bin- 
der Redemption. ib. 
But the Exectaor (f biim Twbo pawned can^^ 
not redeem. ib. 
if be to wbom delivers it over to X S* to 

• whom tbe Sender fiaU b^ made, ib. 
^oucbing tbe Property of tbe Sl^ng 

pawnd. ibl 

lender aHd Refufal. ' ib. 

frttf Law where a Pawn perijhes. ib. 
Penai Statutes taken ftriSly. ±2^ 53 
Perjury. IVbere an A&iott on the Sta-- 

tute s Bl. does not lie on a falfe Dep(h 

fition in Cbancery. 22 

if on an Aid prier. ib. 

Concetning Perjury. 27^ 7 2 

An Oath "in a Court toacblng a SCbing 

which it bath no Cognifance of^ is not 
. Perjury. iii 

^e Defendattt fcfT an Oath on an Inter* 

rogatory in tbe Star^Cbamber Jball not 

be indited on the Statute. 5 £1. 12b 
Piracy. Afjifiing one indited for Piracy 

in tbe Admiralty to efcape. 1 34, x 35 



Place. IVbere it fhaUbe aUedg'd iH an 
Aflumpfit. Page ti, 207 

Pleading. Mifcafiing in a DtclaratioiL 
in Debt.,. 5 

^—^Doiitle Plea in an Appeal of Mar^ 

• der. 12, 13 
•^^-^— KepUcatim a Departure from tbe 
' Declaration. li^i^ 
:^ — ^e Onveyance to the ASion need 

Hot Be fredfely fbewn. i^^t% 56, 73? 

^ — Declardtum made cettaik by tbe Re^^^ 

' plication., 17 

**^ — In Debt on a BondtijpeifforfH Cove-^ 

nantsj where a Breach need not be af 

figned^ viz. where a fpetiai Iffue re^ 

quires a fpedal Replication. 25, 78 

^—T'be Plaintiff is not obliged to fhew 

an AS doiie between a Stranger and 

tbe Defendant to which -be is not privy • 

25, I2g 

" ■ ■ •' A Declaration which may have two 
Intendments is not good. 36 

^^--^In an Audita C^rela the Defen* 
dant fays pro placito quod J. B. (^ 

• third Per fofi) dicit, &c. 38 
i* fbe Difference between nihil dicere 

and infufficientcr dictre as to Judg- 
ment, ib, 
- — In an Audita Querela tbe Plaintiff 

• declares that the Recognifee was not 
there ad exigend' & t&ipieod' tbe 
Money where it is to he paid without 
Demand) adjudged that the IVord exi^ 
gdnd* is nxid. ib. 

-^ — Hew tojbew tbe Condition of a Re- 
cognifame broke. $9 

On Plene adtniniftravit the Plaintiff re- 
plies that he bimfelf (Jnfiead 0/ the 
Defendant^ has Affeis^ and amended. 

65 

In frefpafs tbe Defendant need not Jhew 
in tertain a Thing collateral to tbe 
Trefpafs^ which is Jftet la^ Conveyance 
to tbe Matter. " 75 

In Trefpafs for Damage-feafant tbe De-- 
fendant pleads that the Plaintiff de- 
butt reparisire, he need not fhew by 
what Title, &c. 75 

It is good for the Defendant to be fparing 
in fctting forth tbe Plaintiff's Title. 

76 

Tbe 
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—— ?ibf Declaration aided by the F<r- 
dia. Page I ox 

A Declaratim Et undc idem Qucr' 

(breviter fcript') per Attornat* fuum 

quod, &c. without dicit. 103 

Unde idem R. quer* good. ib. 

^^-"-^-IVbat Plea goes in jibatement^ atuL 
where there Jhall be a Rcfpondeas 
Oufter. iis^ 

-"-—Points material in the Declaration 
ought to he confejfed aui avoided or 
tr aver fed. 122 

A collateral Matter pleaded in Bar 

Gonfejfes the Declaration. 127 

In Debt for Rent^ bow be ought to 

Jbew the Privity between him and the 

Defendant by Attornment. 135 

A Feoffment may be pleaded without 

fbewing Livery or Attornment. ib. 

IVhat is confejfed by Non eft fac- 

tumpleaded. 136 

— tI^^ Pleading in Debt againfi an 
Execiaor de fon Tort. I37 

^——U^ere the ill Conclafion of a Plea 

makes a Difcontinuance. ib. 

Sic Number of Acres omitted in the Bar 

- to an Avowry. 146 
U^ere Title is made by the Bar or Re- 

plication^ it aaght to-be certain to all 
Intents. 147, 226 

— — yf Declaration good to a common In- 
tent. X48 

f^by the Avowant in Replevin ought to 
make a good S*itle in omoibua: In 
Srefpafs aliter. ib. 

if^hcre an Abatement in Lands is pleaded 
yotiJhaU not confefs and avoids and al^ 
fo traverfe. 1 1 jfi, 221 

A Replication which confeffes and avoids^ 
and traverfesj is ill. 151, 221 

In Trefpafs for a Battery '^ or taking a- 
way bis Servant ^ where a Replication 
de Injuria fua propria abfque ^ali 
Caufa, Jhall be good. 157, 158 

-— r— f^^ Replication might to anfwer tbe 
Tttle in the Bar. x 66, 1 70 

In Strefpafs where the Plaintiff and De- 
fendant agree in the Name of the Place^ 
bow the Plaintiff ought to anfwer the 
Tttle and reply. x66, 167 

If the Replication does not anfwer the 
Bary he Jhall not have Judgment for a 
z 



Defed in the Rejoinder. Page 170^ 

171 

Inhere in Anions wherein the Plaintiff 
makes ^itk to the Sthing demanded^ 
&c. the Defendant Jball make a better 
Title and Traverfe^ or confefs and ^- 
void^ &c. 17^ 

— ^IVords Jhall be void rather than the 
Declaration vitious. 182 

In Replevin^ Variance between the Re-^ 
plication and Rejoinder in the Name 
of the Place in mbichj &c 185 

A IVrit of Right Jhall be anfwer^ d in 
Chief. ipr 

A Trial rejeSed^ and a Repleader a- 
warded for IVani of a good Iffue^ 196 

In TrefpajSj the Defendant juftijies Da- 
mage-'feafant^ the Plaintiff replies for 
Defe6i of Inclofure by the Defendant^ 
an inf/ffficient Rejoinder which neither 
confeffes and avoids^ nor anjwers the 
Replication^ but perplexes the Matter 
by adding a Thing on which Iffue can^ 
not be taken. 21 f 

Two Prefcriptions Jball not be in Iffue. ib. 

Trefpafs^ a Plea in Bar which does not 
defiroy the Plaintiff's ASlion but by 
Way of Argument is not good. 22 j^ 

224 

^A f^ fi^^tig three Lights^ the Der 
fendant juftijies for twoy and Part of 
the third \9\tho\xt C^rtdAtiiy ^ adjudge, 

. ed againft the Defendant^ bow it ought 
to he pleaded. 225 

Ifi Debt on a Bond to fave harmlefs from 
a Legacy^ on non damnificac' pleaded^ 
the Plaintiff replied a Judgment a^ 
gainft him in Chancery^ be ought to 
Jhew where the Chancery was. zz^ 

Debt on a Leafe^ the Defendant pleads 

.Nihil habuit in Tenementis, &c. the 

Plaintiff ought to Jhew what JSftate he 

bad. 227, 228 

Fledge. Vtdw Fawn. 

Fqne. , % 

Foor. Damages on the Statute of 43 £1. 
for Relief^ the Poor^ where Trefpafs 
is brought againft the Overfeers. 176, 

Pofleflton. The firft Poffejfion intitles to 
the Profits. 6t 

iPoflefliQii eiiecuted binders PoffeJ]^ »• 
ecutbry. 123, 124 

Poftea- 
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Foftea. A Miftake therein in the Name 
of the Parties. Page 1 8 6 

Power refetved to him at afty St me. to 
make Leafes for twenty-one Tears j this 
does not extend to Leafes to commen<:e 
m futuro. ' 222 

Praecipe does not lie de Rivulo Tdu A- 
qufie Ctarlii. 143 

— Otberwife de Terfa Aqua cooperta, 
Gorlc, Pbol.' ib. 

Prefcription. A Prefcription in two 
things Oft a ProbiHtiony and a Failure 
in one^ yet good for the other. sSy ^^8, 

129 

* ^Otberwife of a Prefcription in De- 

fencej and by Way of Plea^ S5 

'^ — 7(? have Efioversy and to have om- 
nes Spinas. 188 

Frefentation by the King where the Pa- 
tron has not Notise of the Avoidance, 
is ill. 7 

Precedents. Sieir Authority . 42, 49, 1 27 

Prifage of Goods how to be taken i$9» 200 

Procedendo iffued the fame Day with the 
Habeas Corpus, but not delivered till 
after the Return of the Habeas Cor- 
pusj // the Bail taken difcharges the 
former, &C. 120 

Prohibition. Prefcription in an Abbot, 
the Defendant fbews the Abbey founded 
5 E. I . and confeffes the Unity aften 3 1 

On a Suit in the Spiritual Court for a 
Legacy, where a Bond was given by 
the Executor for it. 39 

Inhere in a Prohibition for a Variance, 

and for what Variance betweeti the Li-- 

hel ^nd the Suggejiion a Confutation 

Jhatl be awarded, and where double 

Cofts. 79 

IVhere a Prohibition lies when the 

Ecclefiaflicul Judge does not allorjo Proof 
by one Ifitnefs. 92, 93 

— -^A Suggefiion to pay 10 s. in Dif 
charge of Stthes. 102 

• IVhere two Prohibitions fhall not be 

in the fame SiUt. ib, 

IVhere a Confultation Jhall be for 

If^ant of Proof within Jix Months. 102, 

119 

tf^ere Cojis on Failure. 119 

Confultatioft on a Modus deciman- 

di) Itabit Prohibitio pro Refiduo. 

XI93 Z20 
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A Libel againft divers feverally, if 

they mayjoin in a Prohibition. Pagtf 

128, 129 

Such Libel for U!6od, &c. and fmall 
tithes, and a Cuftom 0/ tithing is 
fuggejiedfor the IVood, if there Jhall be 
a Confultation. 12.^ 

-f—lVbcre a Suit is in the Court Chri- 
Jiian for a Thing Spiritual, a Keleafe 
for it is triable there. 173 

f*romife to pay fo much Day and Night, 
many Days and Nights joined in one 
AiJion. ' . 67 

Vide AflTumpfit. 

Property, Of the Alteration of the Pro^ 
perty by the Sheriff in levying Execu^ 
tion, &cc. 44 

Sthe Owner of the Soil of a Common, 

if he has Property of the Conies there* 

164 

Prefcription to have Eftovers, in 

whom the Property. iSS 

Pi'otedion, quia moratur fuper Mare, 
if allowable* 143 

QUdre Iihpedit. Error to remove a 
^ kecordofit. i 

Where it lies at the Common Law. 91 
Quo Warrainta to hold a Cdurt Barori 
and Leetk 190, 191 

tt is a l^rit of tUght aHd fhatt be an^ 
fwer'd in Chief. ib. 

the Judgment on this tVrit. ib. 

REcital in a Leafe Hot true, quid d- 
peratur. 43 

Hecognifance. Lands omitted in an Ex^ 
tent on a Recognifance. 1 2 

' A Capias does not lie on a Kecogni^ 
fance. 42 

^A Condition Parcel of a Keci^tti- 

fame, bow a Bredcb Jhall be Jbewn. 

59 

', .How to cancel a tiecognifance ac" 

knqwled^d by an Infant. 88 

A Kecognifance to appear at the AJfifcS, 
how a Promife to five harmtefs againfi 
it Jhall be Jhewn. 207 

Record. JBrror Jhall not be ajftgned con* 
trarytoit. 335 34 

A Refpondcas Oufier on Failure of tbd 

Record. i6 

R r r In 
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Ih Debt the Defendant pleaded Outlawry ^ 
tbi Plaintiff replied Nul tiel Record 5 
and afterwards it was reverfed. before 
the Day to bring it in; a Rfefbondear 
Oufter awarded. ' rage 3 6 

ji Promife to' pew a ftifficient Record to 
charge y &c. bow tbe-^Promife md 
Breach laid and pleaded. 39^ 40 

Recovery. Tenant in Tail covenants to 
Jiand feifed to the Ufe cf bi^felf in 
Fecy .and afterwards fnffefs a Kecth 
veryj,if it-Jball bind the Remainder. 

.51 

IVbere it bars the Remainder not-- 

withfianding a Grant to the King. 

X49 

Relation, where Judgment has Relation 

* to the firft Day of the Term. 35 

Relation' of ^ a Promt fe to the Requeft. 

41 
Releafe, if A CbntingentD^ht can be re- 
leafed, . X93> 215. 
Payment' awarded At A tiay t6 come may 
be releafed by the Word Demands. 

:i93.jai4»^^5 

What Releafe difchargis a PfoMife irt fu- 
turo. 15^ 

Remainder.. Good altbdu^h the particu-: 
lar Effate determined.' , t' 

yi Forfeiture by Copyholder for Life 

doth not forfeit the Remainder. 1 

^ Term granted in Remainder on a Om- 
iingency. 9 

A Leafe to three for Life, and that it 
Jbonld remdin to the SuifviDor for nine* 
ty-nine Years^ if a good Inrereft in Re* 
mainder pdffes. 8jr 

A' Leafe. to A. for Life^ and after to the 
Executors and AJfigns of B. is but a 
hare Fonjoer in B. and his Eocecutors^ 
becaufe le was not a Party. ib. 

A Grant of a Reverfionlotbe Ring which 
cannot come into Poffejfwn^ if good *^ a- 
fiter of a kemaihder. 149 

^ Remainder illy which cannot take jEf* 
fe£i in PoffeMon at the Time appointed. 

ib. 

Rent granted to A. for the Life of An* 
other Remainder /o B, 9, id 

How to declare in Debt. for Rent. xiS 

Replevin. The yiioWAnt ought to make 
a good Title in omnibus. 148 



Two make Cognifame generally ^ and not 
As Bailiffs or Servants-^ Ju^nient re-, 
verfed. ' ^ge 108 

Requeft. In Cafe bfi an Agrtemnt to 
pay a Debt whert a Rtqtceft bright to 
tefbewn, 66 

Requefts. The Court of Requejis. i r r 

Relervation. ]/1 Rent of tb\. referved 
5 1. at Michaelmas, and 5 L Wr Lady- 
day, is but one Renf, ' ; 24 

• j4 Leafe rendring Rent quando- 

cunque it fhaU be demanded by the 

' Leffor^ tow it may be demanded. 37 

A Leafe at Michaelmas for five Tears 
yeilding Rent at Lady-day and Mi- 
chaelmas yearly^ or within ten Days 
after^ when the Rent fball beAue^ and 
bow the Payment at the lafi MichaeU 
mas. 167 

— Refervaticn taken againjl the Lef* 
for. 167, 189. 

A Leafe by the Father for fearsj ren- 
dering during the Term^ if the Fat be f 
Wd^ &c, s6l. at Lady-day and Mi- 
ehaclmas by equal Portions^ and ren* 
dering Hfl&red' 20 1. ad Terminos 
praed% it Jball be 20 1. for tife whole 
Tear '9 the Law fuppUes iy epal Por-^ 

' tions. 1 89 

Vide Title Leafe. 

Rttctit of Goods fiolen. 4, 

Refcous. iff the Sheriff returns a Ref^ 
couSj it ought to appear by bis Return 
to be within bis County. 51 

Return of the Sheriff. ^^ Averment 
Jball not be againft it. 34 

Concerning the. Name of the Sheriff pta to 
Returns. ib. 

Reverfion granted to the King which can* 
na come into Paffefjion^ if good. 149 

Scire facias by the Defendant in Er* 
rorj bow' it may become a Record. 6 
1). extended on a Statute^ H. extended 
the fame Land on a RecoMifance^ Qo* 
mtting others) D. bad Judgment on 
An Audita Querela: Tjr fi. oagbt to 
hdnie a Scire facias againft D. before 
' he removes bis Poffeffion. iz 

tiow it makes a Man privy to bim who 
was before Party to the Record. 33 
'^"'^^On a kecognifance. 42 

Two 
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2W^ Nibi]^ amufit to a G^rni/bnnHift: 

Page US 
la m$ Cpimty on 4 Ju^mem m an^ 

other. ai8 

Sea. A tbiifg done hey^nd the Sea bow 

pleaded aiid tried, . . 2i6z 

Sei{ixre of Goods by the Sheriff. 9n a Fieri 

facias does, not alter tbe,]fr&perty. . 44 
Sheriff. On a Challenge of the Sheriff 

before Iffue^ and a V^t/ ftc' toJba 

Coroners 9 the Sheriff per Mandat' 

Juftie' cann^ return fhfi Tgjes. 15 
Sf^tf Sheriff of another Goi^y returns the 

Procefs. - . ' \ .. ib/ 

^ tpe Sheriff after bis Difiharge can fell 
, Goods fei fed by Fieri he'.) 44 

He oiigUtc\ X}mk them oves Hthc new 
, Sheriff. .:.. r ." ib. 

tVbat Koturn he ought to fnaka. * ib; 
j4» Arrffl by the Sbtriff within a Liberty. 

is goody and the Offente to the Lord. 

j4 Capias ad fatis&c' to the^^Sbetiff^ who 
makes a Pree^ept tojheJSailiff/^tii 
Duuby ad cApi^nd^ ad .r«fpood% -who 
rfturns the Precept ferifed^ and the 
Sheriff Cepi Corpus^: ibe Sheriff is 

• thereby chargeable to the Plaintiff. $z 

Slander. . j^iSions^forWords^ vis. Knave, 
fot thou baft bought ftolen CoWs, 
knowing,/ &c. l .. 4 

I'erjured Knave^ proved by a Stake. 

'10, 84 

Though I .cannot prove It. i o 

And that 1 will |>rove b^J.S, (who is 
not.y / ' \ 10 

l^by Father faid thdu nmideredft thy 
HusbfiQd (innuendo J. S. jaiii de.^ 
Aina'.) ^i 

the Dtatb of the Husband at tie jime ef 
the Speaking ought to be sxpteffed. ib. 

Thou haft poifotfd J. S (then alive.^ 

. ib: 

Ifhrds againft a Jufticeof ^^aciy &c. 
be lought to dteizre tbat\be was a Jn^ 
ftice^ &c. at the iintenof Speaking. 

• «t 

Hath burnt my Barn (iuftiuendd full of 

. Coin.). ib. 

S'be Native of an Innuendo.' ib. 

Forfworn wtll not bear an ASHon^ as e^ 
quivalent with perjured, without fiew^ 



hg^the^QmfnndSuit'ift'whscb^ 5ce. 

-"•-•- •• •-■ r- Page 27 

i!^* ah Attorney y Thoii dealeft oft both 

Sides, Md detiiiveft, {^>. ji 

Thief, and -tbdr will be proved* by 
• Apples ftolen <rfF my Trees; 554 

A. threw hi^Dffg^r at me^ aftd thruft 

mi through^ ^^. to have killed me, 
: ,^c. by InftigitiOn of the Plaintiff. 57 
tybrds not to ke confirued ^vrdedly hit 

• together. ^8, 144. 
An IinpHtatim of a Jrefpa/s^ Ho Shnden 

• .58 
Matter ofMefit. ^8, 90 
Of^d Commiffioner, that be ii corrupt. 

62 
Of 4« Ajfbitrdtor that' be^ hath taken 

Bribes. 6± 

ftmching a-Sthtg "whid 4s not-pUniJb^ 
- Abie. 62, 5)0, 146 

He keeps Thieves and Traitors to dd 

JUifchief. , 64 

Of a Sidfefma«,' Th6u hift;' perjuredly 
...ptefented me at the Vifitation. '7i 
Thou haft thicvlftlly takep my Mone/ 
''^•out of my Pttrie. ' * - ib. 

Thdu haft iuborned J. J5 fo/cofhe and 

commit » Perjury beford my tord 

IVinchefi^fi ' - . * \ ib. 

For Slandering his T'itle. 8d, 88 

Thou art a common Barrefef. . .90 
An Offence fineable only is not Slanders 

fhe Difference between Slander and Dif^ 
grace J or AJperfion. 90^ 146 

He prepared Poifon, ^c. 9d 

A^ionable by Averment. ib: 

T1k)u art ho true Subjed. . I04 
He hath (poked Words that life High 
/Treafon. 167, 197 

M? fafe to fbew what tfords they were. 

107 

Keffondendo dixit ^ Ko Miaf'yel Ihe cdme^ 

• :^ot toi-Ch4jiH:h, for itis thought Ihe 

c'(il*^i^ Child, and I fear it I^ too^ 

true. ■ • lis, 144, 15* 

jybat Mdme and inteirt of Slander ought 

- to appear ih ihe Declaration. 11 i 

Bear Witnefs M. that he hath ftoled 

' my Hair-icloth. 12a 

Sknder Jhall be by dire£t Afflitmatiori. 

126, X44,^53> 16^ 

D. pick^ 
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D. pickt five Shillings out of E.^s 
Pocket, and her Husband was con- 
fenting. Page 136 

Of a fown-XUetk or Steward^ Jufiice of 
Peacc^ cr Clerk of yljfifr^ He hath ta- 
ken 40 J. for a Bribe. 142 

You might liave known your own 
Sheep, and not have ftolen mine. 

144 

I met G. Sec. (4^ fuch a Bay and 
Place) and they bid me deliver my 
Purfe, and I being afraid did, i3c. 

145 
J, W. both forged the late ^ieeffs Writ. 

146 

My Father* Hand, iBc. ik 

Thou worked by Nigromancy (jan im^ 

proper Word) and by the Devil. 150 

Thou haft ftolen Wood and Timber, 

Words found by tbe Jury more than al^ 

led^d. 152 

It would be proved that j4. contrived 

, the Death of A 153 

Healer of Felony^ and fliewed Favotur 

to a Horfe-ftealer in the Time of 

his Coni|abbfliip. 153 

One out of Office Jball not be flander^d 

with a ^bing done in bis Office. 153, 

158, 159 
Difcourfe toucbing Concealing of Mur- 
der. 154 
Diference between Words fpoken toge- 
' tber and at feveral ^imes^ as to qua'- 
lify tbe fir fi Words with tbe fubfequent. 

IVbere inepta Ratio wbicb is impertinent 
will be Slander. 154 

Of a Linen-Draper, tbat be is a Bank- 
rupt. , 158 

Declaration tbat be was a Linen'-Draperj 
. &c. for feveral Tears pafty without 
: fiyi^glaftpafi^ifgpod. ' 1589159 
^s to tbat tbe Difference between an Of- 
fice and a ^rade.^ . . ^ 158, 159 
Where it otigbt to be laid precifely^ tbat 
. the Party ^nder*d was an OBccTy or 
a Tradeiman at tbe Stime of tbe fpeak- 
ing. 15$ 

1 will prove thcc perjured, imports an 
Affirmation. i6q 



Thou wilt be a Bankrupt within few 
Days. Page 160 

Of a Merchant Stranger tbat be is a 
Bankrupt. 198 

Of a Juftice qf Peace, You caufed J. S. 
to fwear that which was untrue a^ 
gainft me. 220, 221 

Standum Juri. Wbat it imports. 59, 



60 

13 

^ ^^ 

13 El. &^ Of Non-Kefidence 



Sututes 28 H. 6. of Kefumption. 
4 H 7. of Gofifirmation. 
31 H. 8. of Monafteries. 

H 

21 H. 8. 5 
'General Laivs. 
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Where tbe Conclufion of a Declaration 
/ball be contra formara Statuti, and 
not Statutorum. 116 

Statute-Staple. 12, 29, 3$ 

Stranger. A Kecogftifance to pay Money 
to a Stranger is as a Penalty. 38, 39 

An AS done to him who has Intereft and 
a Stranger. 61 

Summons and Severance. 4 

Appearance 4m the firjl Summons in 

Debt^ theju^ment. 108 

Superfcuieas delvuet^d to tbe Sheriff pre^ 
vents bis diftraining the Jury^ or re^ 
taming the Habeas Corpora. $1 

3o proceed after is Error. • ib. 

Surplufage in a Declaration. 5 

TAil. tenant in Sail bargains to B. 
who re^argains to him ^ be is 3l?- 
nant in Tail as J?efcre. $ t 

Stenant in Tail covenants to fiand feifed^ 
&c. quid'Operatun ib. 

What Words will make an Eftate-tail to 
Husband or Wife^ or both. 131 

In tbe Difcent and Continuance of an E^ 
. ftate-tail^. it ought to be wholly by Heirs 
male. 149, 150 

Talcs. Tbe Sheriff cballengUy and yet 
. returned the Tales. 15 

-"—^Bjeturned on a Panel without adding 
Nomina Jur' de novo appofit*. 213 
Tenants in Common. A Bill to A. to 
pay lol. to C. to be divided between 
A. and B. and to their Ufcy they are 
feveral Debts^ and they are not ^- 
nants in Common. 239 ^4 
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In Cafes of Interefi^ at a Leafe to two to 

be equally divided, tbty are tenants 

in Common. Page 24 

Ought to join in perfonal AStions. 

24,161. 

Tenant at Will. Determination of the 
Will. . 73 

Term. IVbere taken as one Day^ ba^ 
vif^ Relation to tbefirfi Day. 35 

Teftatum. An Elegit grounded on a 

Teftatum wbicb is notfiledy iftbe Exe- 
cution fails. 179 

Time. Tempus occurrit Regi. 7 

^e Account of a Month in a &atute. 

100 

Toll. Cafe for taking Toll of him. ii 

Tort. A Man Jhall not take Advantage 
of bis own Tort. 201 

Travef fe. In Avowry for Rent grafUed 

by the Reverfioner^ if the Traverfe Jball 
be on the Seifin of the Anctfior. .54 

lfl)ere in Ejeffment the Day and Place 
Jhall be traverfe4, and where ooncon^ 
cefSt modo Sc forma. 122, 123 

An ill Iraverfe is not aided by the Sta- 
tute of Jeofails. 123 

If^bere ih tVafie Seifin attedged by the 
Plaintiff Jhall be trover fed. 140 

IVber^ a TrAverft jball be t^n, 151, 

Iti Trefpafs^ where a Sraveffe tf the iH^ 
tie Jhall be exprefs and mt by Circum- 
ftance. 170 

Mattir in Law Jhall not be traverji. 199, 

• £00 

Treafon in IVords. 167, 197 

TT€fy2L{$ f0r fivetal things. -y 

For taking Equam without faying 

fuami ^ 

• Excufedfor JVam cfjnelofufe by the 

Plaintiff. .75 

For fpoiling his Grafs, Be. the De^ 

fendant may plead gjmcrMy tha*^ he 
was poflefled, without Jhewing. his 
Leafe^ or for what time<y Sec. becaufe 
collateral to the thing in ^fiion. 75 

PoJfeJJioH in the Defendant is fufficient .to 
jujiify his putting in his Cattle. ib. 

trefpaffer ab Initio. 96, 97 

— — /» one Acre abutted^ the Jury find 
bim guilty in dimid' dida& Acrss^ ,// 
good. X14 I 



What Jball be the Judgment in trefpafs 
after A Vardon. Page 126 

Sie firft Entry in trefpafs being par- 
don'd, all that depends an it Jhall be 
pardon" d. ib. 

Of the Continuance of a frefpafs. 126, 

H3 
IVhere the Defendant in ^refpafi Jball ex- 
cufe a iort in himfelfby a Tort done 
by the Plaintiff. 141, 142 

In frefpafsy iftbe YcTdiA finds the Te- 
nure in Subfiance it is fufficient^ alitcr 
in Replevin. 148 

It does not lie againfi the Lord who di- 
ftrains for Rent not due. ib. 

— — IVhere the Plaintiff's Title ought to 
be anpwer'd, exprefly * 1 70, 1 74 

— — IVby Colour Jhall b^ given in Jrcf 
pafs. 174 

*- — An adual PoffeJJion ought to be cx- 
prefly alledge'd in ^refpafs^ 224 

Trover for a Difirefs unlawfully ta^ 
ken. 9 

-. For tithes. 42 

• Agaipjt Baron and Fetne^.bow to de^ 

dare. 1 65 

the Point^ of the ASlion is the Converfiof?. 

165^ 166 

the Plaintiff* s title ought to be an^ 

fwer^d exprejiy. 1 74 

— — * On a Set fur e by the Kin^s Officer. 

198, 199 

TytKes* A Prefcription in non deci- 

. niando/(?r a Spiritual Perfony and for 

bis Copyhglders. z 

I' Difcbarge by Unity. 3 1 

Perpetual Unity Jbewn in Difcbarge 

of tithe§^, and prefcribed in the Ab- 

. hot'^ the Defendant Jhewed the Abbey 

fsitnded. 5 B. i^ within time^ &c. a 

good Ban 31 

^ »A SuggeJtion de mpdo decimandi 

, for JVdtl and Lambsy and no Proof for 

the fPfo^l.;i ^gpodfor the Lambs. $5 

^-^"--bemanded on J^erai Titks in one- 

A6lion. 6% 

! A^im on the Statute 2 tL. 6. the 

Nature of it. . 63, 127 

• trefpafs for tithes fevered. 77 

*-—— -Prefcription in non decimandd. 

79 
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— — Srtbtf Spiritual Court batb no Ji^rif* 
didion on a Prefcriptkn in hon dcci- 
mandO) otberwifi de modd deciinan<* 
di. Page 79 

'^—Payment of tithes to the Par/on is 
a Difcbarge againjl the Vicar. , 86 

•— yf Qifiom to fet forth Cocks, &c. 
in Satisfa^ion of all other tithes a^ 
rifin^ on the fame Land, &c ib. 

Of common Kight aU tithes beiong to 
the Parfon. ifc* 

■ ^itbe of Hay is a Difcbarge for -^- 

giftment in the fame Land: So Tithe of 
, Corn for Halm. ib. 

^—^One Tithe for one Land in one 
Tear. ' ib. 

—j1 Grant of bis own Tithes. 94, 

95 

Sie AfHgnee Jhall not have a Prohibi- 
tion. 95 
A Conveyance of Tithes Jball fellow 
the Nature of the Land. 132 
Jf an Eftate in them may commence 
in futyro. ib. 
'Tithes are always in «(Tc. 1 5« 

If a^ Lfafe of them fiall enure by 

' IVay oflnterefi or Difiharge. 13Z 

VEnditioni exponas. The Sheriff 
cawtot fell Goods feifed without fuch 

IVrit. 44 

Venire facias. JVbere it Jball he from 

the Manor, and where from the Place, 

and where from both. ' 26 

• IVords in one^ County, Matter of 

Jnftificationin another -^ 'from whence 

the Venue. 49 

^^— The like, if in a different Place in 

the fame County. ib. 

^ Habere it docs not an/wer the Award 

on the Roll 60 

Amended in the Tefte. * '^ - 64 

•'— ^Di the Name of the iherif. ^'4, 69 

' Awati, iberecf geaetal^jN/ fpecial. 

■'• - '- '* ' • • 64 

pc Novo. 77 

7-^ — Mifawarded between a Vill and a 

Hamlet, and a Parifh. 7 "ft 104, 127 
• 'Two i>efendants. Judgment bf Ni- 

hil di(iit*^^/«/ 0W5 the x^ber pleads 
• to me, bow theWf^n' fac', and tVrit 

• tlfjn^iry Jhall be. 1 09 



<-•-*— -/f Venu^ from a Ward in a City. 

Page 159 

■ ■ ■ * ^JVbere tffue is taken on a Common 

the Venue Jball be from the Land in 
which^ and to which it is appurtenant. 

177 
^"^^-^EjeSlment for Lands in three Vills, 
the Defendant pleads that tbf Plaint/jf 

■ afteir the loft Continuance etster'd into 
eight Acrei j)arcci' Pr«miflS>r', witb^ 

' out faying in which VtUy where the 
Venue Jball be. , ^ , i8i 

*- Trefpafi hid ih tJ. oHd W. the j^e- 

fendant pleads they are Parcel of the 
Manor; whence the Venue. i8i 

Replevin far taking in B. Conpi^ti<:e for 
a Lcet Fine of a Leet in B. for the 
Kejiants within the PrednS of the Ma^ 
nor of B. Venae from the Vill and Ma^ 
nor. 186 

A Way from one Vill to another Jball be 
tried from both. 187 

So Land in D. held of the Manor of S. 

ib« 

Verdidk. Agreement implied in a Ver*- 
dia. 61 

The CoOrt r^ards only the Ddubt of tbt 
Jury. ib. 

A Verdiff incertain aided by Intend^ 
menL 61, 228 

In Afiumpdlt, n Vtrdi& tbef tbePlmtif 
bos fufiaimd Damages by Non^per- 
formance, is not good. 77 

A VerdiS wbicir.^s the Wifi guilty^ 
and nothing as to the Husband is ill. 

106 

*: Two Matters in JJfue^ and nothing 

found as to onci 109 

*--'— Declaration in Trefpafs in one Acre, 
fmnrd in ba^tbe Asve,^9odi aJiterw 
Ejeflment. . 114, 

In Tra^jpA&f a Vitdi^ wbish Jinds the 
Tenure i»:6eA4t^UkQ^ is good.i filter 
in Replevin. 148 

Vicar. Faymenf of tubes to tke P^fon 

. is a Difebarge againfi the Vioar. 86 

The. Vicarage derived from the Parfonage, 

ib. 

^/ Tithes, of Common Kigbt, belong te 
the Parfim-^' ergo the Vic4ir of^Ju to 
Jbew a Titi€if 6 Tithes. 86 

Villain. 
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Villain. Proceedings in a Native har 

bendo to infrancbijh a Villain. Page a 

Unity to difcbarge Jttbes. 3 1 

Volenti non fit Injuria., JTJ 

Ufurpation againft tbf King. 90, 9 1 

ftbe king releafes to an Uftirper. 91 

Ufury. 100 1. lent for a Tear^ if be ntaj 

take s 1. for Intereft at tbe End of fix 

Montbs. Joj 31 

Corruption between tbe Debtor and Sure* 

ty^ to wbiab tbe Debtee is not frivy^ 

will not burt bint. 47 

W Arrant of tbe Sberiff to four ic ' 
cvx^hti^ JbaU not be takeit as an- 
otber jiutbority. 25, 26 

Warrantia Chartae depending is no Bar 
in Covenant. 139 

it is a real AQion and binds tbe Land. 

ib. 

Warr^inty in Excbatfge. 8 

Tbat a ^bif^ is offucb a Value. ±0 

r- — tVbat IVbrds in a Leafe wake a 

Warranty. 139 

Wbat warrants tbe Treebold^ akd wbat 

does not. ib. 

Covenant brougbt on a Warranty. ib. 

Wafte. If it lies dgainfi tbe Affignee of 

tbe tejfee of Part of tbe S^erm. 37 

•-^^Wbere tbe Defendant ought tb tra^ 

verfc tbe Seifin. S4P 



Wa Jr, tbe antient Way' is fioppedj t6 
go in tbe new one is not a krefpafs. 

' Page 141 

Cafefoi^ a Difiurhanu of a Way. isi 

If a Wayfhall b^ claimed as ofpurtfnaik 
or appendant to a Houfe. ib. 

It is an l^afe and Hot an Intereft. ib, 

A Prefcription in a Way bow laid. 163 

Wear* Indi&ment f&r ereiting it. ^6 

Will, arife? Probate thereof bekmg'd ori- 
ginally to tbe Common Law. 92 

Wood. J^ is not ^mber dutn crefcit, 
bat Wood. ' \$% 

Writ. iiThrevc Domini Regis curric 
/« ?i?^ Cinque torts. 13 

Purfon and. Vicar make fevH-dt Leafes of 
ptbes to B. if be baviftg two titled 
may have one ASiion for them? And 
if againft feveral tenants. 6 J 

^-'-^If one may comprehend two Actions 
in one Writ. ib. 

7— -Album brcte, where it fball be 
amended: .no 

Writ qf Right.' Of wbat Poff^^on tbe 
Demandant fbatl count in this Writ. 

tit 

iiow a Petit Capias to iffne on a DffaaH 
pn Jtu ImparlMce to a Day certain, ib. 

'5tb£ Jfidgment en a Default on an Jtm^ 
parlance general and fpecial. \\k 
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LAW BOOKS lately Tublijh'd, Sold by W. Feac^e^ 

J. BrINDLET, J. WORRALL, C. CoRBETT, And 

K.Wellington. 
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Blrd^s Mod. Conveyancer, beiiig a 
choFcc Colledjon of Precedents ap- 
proved by the meft emihcnt Counrel, 
viz. Sir Edward Nohhey, Mh Webb, 
MnPiggot, &c. 1729 .^ 

Cafes in Equity Abridged. ^732, 

Francis's Maxims ih Equity. 1728. 

Farefley's Mod. Cafeis id. Edit. 1725. 

Hawkins's Pleas of the Crown. 2d. 
Edit. 1726. 

Hobart's Report's, with new Refe- 
rences 1725. 

Jenkins's Eight Centuries: Or, Eight 
hundred Cafes folemnly adjudg'd in 
the Exchequer Chamber^ or upon 
Writs of Error. 2d. Edit. 

Jones's (Sir Tho.) Reports. 2d. Edit. 
1729. 

Lilly's PraA. Conveyancer. 2d. E- 
dit. 1732. 

Levinz's Reports 3 Parts. Fr. Eng. 
2d. Edit. 1722. 

Lutwyche's Reports Engliih'd by 
Nelfdn. 17 18. 

Mod. Cafts in Law and Equity* 1730. 

Mod. Cafes 2d. and 3d. Q. Anne. 
5d. Edit. 1733. 

Nelfon's Reports in Chancery in the 
Time of Sir Heneage Finch. 1725. 

Pearce's Laws of the Stannaries in 
Cornwall and Devon. 1725. 

Salkeld's Reports, 3 Vols. 1731. 

Salkeld Vol. 3. fold alone. , 

Sir Henry Spelman's Engliih Works 
relating to the Antiquities of Great 
Britain. 1727. 
Vcntris's Reports. 4th. Edit. 1726. 

(QUARTO. 
Fitzherbert's Natura iBrevium, with 
Notes. By Judge Hale. 

OCTAVO. 

A Colle&ion of Heads and Titles 
proper for a Common Place Book in 
Law and Equity. 1733. 

Arbitrator: (Compleat) or, Law of 
Awards and Arbitraments in all its 
Branches. 1731, 
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Afliby and White: Or, the Great 
Queftion whether an Aftion lies at 
Common Law for an Eledor. 1705. 

Attornies Companion: Or, Com- 
pleat Affidavit Man. 2d. Edit. 

Bbhun's Law of Tithes. 2d. Ed. 1 73 1. 
Bohun's Curfus Cancellarise. 2d. £- 
dit. 1723. 

Bohuh's Inftitutio Legalis. 4th. Edit. 
1732. 

Browne of Fines 2 Vols. 6th. Edit. 
1725. 

Clerk's Eng. Inftruftor in the King's 
Bench and Com. Pleas, 2 Vols. 1733. 
City Liberties: Or, the Rights of 
Freemen. 1 732. 

Commons (Law of) and Common-^ 
ers. 2d. Edit. 1720. ,^ 

Carter's Law of Mortgages. 2d. £- 
dit. 1728. 

Greenwood of County Courts. 9th. 
Edit. 1730. 

Game Law, relating to Hunting, 
&c. 1732. 

Hawkins's Crown Law, 2 Vols. 1 728. 
Hale's Hiftory and Analyfis. 2d. E« 
dit. 1 71 6. 

Jacob's" Chancery PrafUfer, 2 Vols. 
X730. 
Juftice's Cafe Law. 1731. 
Jacob's Law Quibbles. 3d. Edit 
Mod. Conveyancer, 3 Vols. 3d. Edit. 
1726. 

Manwood's Foreft Laws by Nelfon. 
1718. 
Officium Clerici Pads. 3d. Edit. 1726. 
Retoma (new) Brevium in B. R. 
C. B.. 2d. Edit. 1728. 

Sheriff (Compleat) 3d. Edit. 1727. 
. Townefend's Preparative to Plead-* 
ing. sd. Edit. 1713. 

Bibliotbeca Legum^ Or, a new and 
compleat Lift of all the Common and 
Statute Law Books of this Realm. Al«* 
phabetically digefted in an eafy Me- 
thod : Giving an Account of their fe- 
veral Editions, Dates and Prices, and 
wherein they differ ^ 2d. Edit. Com- 
pU'd by J. mrraH. 
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